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PURPOSE 
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America, or any of its possessions, or of the Dominion of Canada, or of the Republic of 
Cuba, or of the Republic of Mexico, who are actively engaged wholly or in part in prac- 
tice of that branch of the law pertaining to the business of insurance in any of its 
branches, and to Insurance Companies; for the purpose of becoming more efficient in that 
particular branch of the legal profession, and to better protect and promote the interests 
of Insurance Companies authorized to do business in the United States or Dominion of 
Canada or in the Republic of Cuba, or in the Republic of Mexico; to encourage cordial 
intercourse among such lawyers, barristers and solicitors, and between them and Insurance 


Companies generally. 
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LANS are now complete for what we believe will be one of the 

most interesting conventions in the history of The International 
Association of Insurance Counsel, to be held on September 1, 2, and 
3, 1948. The city of San Francisco is one of the really different cities 
and its attractions are many and varied, and whether persons have been 
there once or many times, it is always exciting. Every convenience and 
comfort will be supplied by two of the country’s finest hotels, namely, 
the Fairmont and Mark Hopkins. They are situated on fabulous Nob 
Hill, high above the city, from which there is an excellent view of the 
bay area. 


We believe that the meetings themselves will hold the interest of 
those in attendance from the beginning to the end. We are fortunate 
in having outstanding speakers. Our Committees have labored long 
and hard to develop subjects for the open forums which will be of 
immediate practical interest. Various members have prepared papers 
and arguments, which are bound to provoke questions and discussions. 
The opportunity given to those present to participate is always of 
incalculable value. 


The Special Train is a great success, and those who can ride that 
train will have an additional chance for fun. Transportation facilities 
to San Francisco are more than adequate and it will be easy to get 
there by air, rail or motor from all parts of the country. 


Every form of recreation will be available. Many of the interesting 
golf courses around San Francisco will be open to the golfers. Un- 
doubtedly much time will be spent in sightseeing in the city itself, as 
well as in the entire bay region. This is a great opportunity for those 
who have long planned a vacation in the West. Many will wish to con- 
fine their activities to northern California, including the Redwoods, 
others will look forward to journeying south down the west coast to 
Los Angeles and southern California for the remainder of their visit. 
Undoubtedly, a great many will go in the opposite direction and attend 
the American Bar Convention in Seattle, which begins on Septem- 
ber 5th. 


The pleasant recollections of previous meetings, the prospect of 
again seeing old friends and meeting new ones, the instructive pro- 
gram, the fascinating location, will combine to produce a large regis- 
tration. 


We will be looking forward to seeing you in San Francisco. 


LOWELL WHITE, 
President 
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Is IT YOURS OR OURS? 

It is hot in old Nashville, Tennessee to- 
night as the associate editor sits under a 
high powered light, with the perspiration 
trickling down and ponders the subject. 
He knows that the Editor has had the 
same feelings for the last 14 years (the 
period of publication of the Journal) for 
at least four times each of those years. 

If any one of you had the responsibility 
of editing just one issue of the Journal 
you would understand the query; and if 
it was practical so to do, it would be an 
excellent plan to rotate the editing of each 
issue. 

This is not practical and hence the re- 
sponsibility must be delegated. The desire 
of any sincere editor or associate editor 
is to give his co-members a publication 
which they will like and of which they 
can be proud, and not merely throw to- 
gether a lot of copy to fill up space be- 
tween the front and back covers. 

This, your long time editor, George W. 
Yancey, has fully done in his associate edi- 
tor’s opinion and at a full cost to himself 
in inconvenience and time, but with it 
all with a real love for the work he has 
done and the Association which he prob- 
ably more than any other member helped 
to put on a firm ethical basis. 

The plans for the mext succeeding issue 
must be all set before the ink is dry on 
the issue just published; and with each 
of us being as we are, there follows a con- 
stant demand on the time, and yes possibly 
on the patience of the editor, to get done 
by others, what they know they are going 
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to do and finally do; with quite a lot of 
nerve strain on the editor as to whether 
old Jim, Bill or You are going to let him 
down at the last moment on that promised 
article, by the dead line, which the editor 
must set about halfway between the last 
publication and the one on which he is 
then working; with the printer yelling for 
copy and occasionally with the editor hav- 
ing a law suit or two of his own that must 
be given attention. Editors do have to 
make a living in the interim. 

Then comes the sorting, the proof read- 
ing, the headings, the supervision of the 
final form and the handling with the print- 
er of the mailing. 

Finally with a sigh of relief the presses 
grind; a sincere prayer goes up from the 
editor that he hasn't misspelled any con- 
tributor’s name, that the “u” in “suit” has 
not been set by the printer upside down; 
and the plaudits and kicks, which are all 
a part of a good editor's life come in for 
the next few weeks. 

The plaudits and kicks (both) are the 
recompense for the job. Taken together 
they are like a recipe requiring both a 
pinch of salt and a pinch of sugar. The 
plaudits sweeten the days of the editor, 
the kicks keep him on his toes. 

There is always or at least there should 
always be a moral to an attempted editorial 
(good or bad—take your choice). The 
moral, although maybe not too clear here- 
in, is bear your Journal in mind. If you 
are working on an interesting problem, 
which can be turned into an article worthy 
of publication in the Journal, do your 
turn and send the article in. IS IT YOURS 
OR OURS? 


LEGAL EDUCATIONAL 
REQUIREMENTS 


Advocating nothing, but merely think- 
ing out loud, where should the emphasis 
be on legal educational requirements? 

Should it be on the buildings and equip- 
ment of the law school attended, the num- 
ber of books in the school library, the 
number of full time teachers employed, 
the requirements for entering the law 
school? 

Or should it be on the applicant’s ability 
to pass a stiff but fair bar examination, 
with a minute, full and fair investigation 
of the applicant’s own background and 
prior conduct? 

Or should it be on the basis of a com- 
bination of both? 
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These are vital questions which are fac- 
ing the bars of all of our states and terri- 
tories, and are worthy of consideration by 
us all. Thought must be given to these 
problems and they must be faced so as 
to maintain a standard as high as or high- 
er than of yore and still not make it im- 
possible for the young man of ability and 
integrity to successfully woo the jealous 
mistress of the Law. 


GO WEST YOUNG MAN 


This was the advice of Horace Greeley 
in the long ago. It is the advice of your 
editors to our members this summer. By 
reading this issue of the Journal you will 
see what is in store for you at San Fran- 
cisco when the President drops his gavel 
on the call to order on September 1, 1948 
at the Fairmont Hotel until his successor 
bangs his new gavel for adjournment. 

A program of fun, good fellowship and 
exposure to sound learning has been care- 
fully worked out by your President and 
his associates in office, and certainly at 
no time has the Association’s meeting place 
ever offered any of us such an opportunity 
for a real vacation as the trip to San Fran- 
cisco will offer. 

Young men get old, but old friendships 
in the International are ever young, so 
one and all take our advice — Go West 
Young Man. 


ANNUAL MEETING—SAN FRANCISCO 


The Special Train for members of the 
International Association of Insurance 
Counsel will leave Chicago for the West 
and the Convention on August 26th shortly 
after noon. If you have not made your 
reservation you should immediately write 
L. Duncan Lloyd, Chairman of Transpor- 
tation Committee, 135 South LaSalle Street, 
Chicago 3, Illinois. 


AUTOMOBILE—NON-RESIDENT— 
STATUTE OF LIMITATIONS 

On April 29, 1948, the Supreme Court of 
Alabama in the case of Joe Peters vs. Tuell 
Dairy Company handed down a decision 
in which the Court for the first time passed 
on our one-year statute of limitations for 
the filing of a suit for damages against the 
owner and operator of an automobile, which 
statute contains a provision that when a 
person is absent from the State during the 
“ease within which a suit might have been 
rought against him, the time of such ab- 
sence must not be computed as a portion 
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of the time necessary to create a bar, and 
passed also on our very recent Code section, 
namely, Title 7, Section 199, which, in ef. 
fect, provides for service on the Secre 

of State when a motor vehicle owned bya 
non-resident is being operated on the pub- 
lic highways of this State by the owner or 
his agent. The Court held that although 
the defendant was a non-resident of the 
State of Alabama at the time the cause of 
action arose, and had been a non-resident of 
the State of Alabama at all times since, the 
action was barred by the Statute of Limi- 
tations of one year as the defendant was 
subject to service of process through its 
agent, the Secretary of State. 


IS THE PAYMENT OF MEDICAL NOT 
REQUIRED BY LAW THE PAYMENT 
OF COMPENSATION? 


As I won the Peters vs. Tuell Dairy Com- 
pany case, it may be in order for me to tell 
you briefly something of a case which | 
lost in the Supreme Court of Alabama and 
which was decided on the 22 day of April 
of this year. The Supreme Court in the 
case of Cahela vs. The Ingalls Shipbuilding 
Corporation held that the furnishing of 
medical to an injured employee after the 
expiration of ninety days (the Alabama 
Compensation Act provides for the pay- 
ment of medical only during the first ninety 
days of disability) is a payment of compen- 
sation, so that the Statute of Limitations 
of one year is tolled. The Alabama Com- 
pensation Act contains the provision which 
requires the payment of medical during the 
first ninety days of disability, but also 
provides that medical may be furnished 
after the expiration of the ninety-day pe- 
riod and that the employee must accept 
same. Lawyers representing insurance com- 
panies in Alabama, and lawyers represent- 
ing self-insureds, are much concerned over 
this case, as it has been the practice for 
many years to furnish medical when re- 
quested regardless of whether the employer 
or his insurance carrier felt that the alleged 
injury was compensable, or whether they 
were compelled under the law to furnish 
same. ‘This creates a grave and serious 
problem because, if the furnishing of medi- 
cal tolls the statute, the employer or his in- 
surance carrier may thereby waive or toll 
the statute of limitations. As the Chief 
Justice and one other justice of our Su- 
preme Court dissented, I hope our applica- 
tion for a re-hearing will be granted. 
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PROGRAM 


THE INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
ANNUAL CONVENTION—AuGusT 31, SEPTEMBER 1, 2, 3, 1948 
SAN FRANCISCO, CALIFORNIA . 


s ©2 « 


TUESDAY, AUGUST 31 


Registration of Members and Guests. 
Meetings of Committees. 
8:30 P.M. Executive Committee Meeting. 


WEDNESDAY, SEPTEMBER 1 


8:00 A.M. Registration of Members and Guests. 


9:30 A.M. General Session: 
1. Roll Call and Reading of Minutes. 
9. Address: “Welcome to San Francisco, and Discussion of 
Trials of Insurance Cases As Seen From the Bench”— 
Hon. Elmer E. Robinson, Mayor of San Francisco, Cali- 


fornia. 
3. Response and Report of the President—Lowell White, Den- 


ver, Colorado. 
4. Address: “How to Treat Your Broker”—Roy Folger, San 
Francisco, California. 
5. Submission of Proposed Amendments to the By-Laws of 
the International Association of Insurance Counsel by 
the Committee—Stanley C. Morris, Chairman, Wayne E. 
Stichter, John R. Kitch. 
6. Report of the Secretary—David I. McAlister, Washington, 
Pennsylvania. 
7. Report of the Treasurer—Forrest S. Smith, Jersey City, 
New Jersey. 
8. Report of the Editor—George W. Yancey, Birmingham, 
Alabama. 
9. Appointment of Nominating Committee. 
10. Announcements: 
(a) E. D. Bronson, San Francisco, California, Chairman 
of Entertainment Committee. 
(b) Mrs. L. Duncan Lloyd, Chicago, Illinois, Chairman 
of Ladies Entertainment Committee. 
(c) Wayne E. Stichter, Toledo, Ohio, Chairman of Com- 
mittee on Open Forums. 
(d) L. Duncan Lloyd, Chicago, Illinois, Chairman of 
the Transportation Committee. 
11. Recess. 
11:30 A.M. Reception and Luncheon for the Ladies. 
12:00 Noon Reception for New Members. 
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PROGRAM 


THE INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
ANNUAL CONVENTION—AuGusT 31, SEPTEMBER I, 2, 3, 1948 
SAN FRANCISCO, CALIFORNIA 


* * * 


2:00 P.M. General Session: 

1. Call to Order. 

2. Report of Standing Committees. 

3. Open Forum: Automobile Insurance Law Committee— 
Fletcher B. Coleman, Bloomington, Illinois, Chairman, 
Presiding. 

“Interpretation of ‘Permissive Use’ in ‘Definition of In- 
sured’ Section of Automobile Insurance Contracts.” 
Obligation of Insurer: 

(a) When car is being used by individual authorized by 
insured—Allen Whitfield, Des Moines, Iowa. 

(b) When individual authorized by insured to use car 
delegates right to others—Myrl Priest, St. Paui, Min- 
nesota. 

Questions and General Discussion. 


6:30 P.M. President’s Reception. 


THURSDAY, SEPTEMBER 2 


9:30 A.M. 1. Call to Order. 

2. Open Forum: Casualty Insurance Committee—John A. 
Kluwin, Milwaukee, Wisconsin, Chairman, Presiding. 

“What Is Meant by ‘Insurer’s Duty to Defend’?”—John P. 

Faude, Hartford, Connecticut. 

Debate: “Should Immunity From Tort Liability Available 

to Certain Charitable and Governmental Agencies Be 

Abolished?” 

Affirmative—J. A. Gooch, Fort Worth, Texas. 
Negative—George E. Heneghan, St. Louis, Missouri. 

Questions and General Discussion. 

3. Open Forum: Accident and Disability Insurance Commit- 
tee, Life Insurance Committee, and Workmen’s Compen- 
sation Insurance Committee—Richard B. Montgomery, 
T. DeWitt Dodson, and Lee J. Scroggie, Co-Chairmen 
and Discussion Leaders. 

Subject: “What Constitutes Total Disability in Life, 
Health, Accident and Compensation Insurance, and 
What Can Be Done Towards Minimizing the Effects 
of the Present Decisions Upon the Subject?” 

(a) The Trend of Recent Decisions Determining What 
Constitutes Total Disability in Life, Health and 
Accident Policies and in Compensation Cases. 
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PROGRAM 


THE INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
ANNUAL CONVENTION—AuGusT 31, SEPTEMBER I, 2, 3, 1948 ~ 
SAN FRANCISCO, CALIFORNIA 


* * * 


(b) A Home Office Point of View As to These Decisions. 


(c) The Effect of Such Decisions on the Rehabilitation 
of Disabled Persons. 


(d) The Psychological Effect Upon Claimants for Total 
Disability Resulting From a Too Liberal Interpre- 
tation of Total Disability Provisions. 


(e) Suggestions As to Ways to Present the Problems of 
a Too Liberalized Interpretation of Disability Pro- 
visions to the Courts. 


Recreation—Plans To Be Announced. 
Social Hour. 


Banquet and Entertainment. 


FRIDAY, SEPTEMBER 3 
General Session: 


1. Call to Order—Announcements. 


2. Open Forum: Practice and Procedure Committee—Wil- 
liam A. Kelly, Akron, Ohio, Chairman, Presiding. 


“The Growing Tendency of Federal and State Courts to 
Permit An as gS by a Party of the Opposing Party's 
Files”—Kenneth B. Cope, Canton, Ohio. 


“Insurer’s Responsibilities Under Reserved Rights”—Ger- 
vais W. Fais, Columbus, Ohio. 


8. Address: ““Tomorrow’s Railroads, Their Relation to the 
Lawyer and the Public’”—Joseph A. McClain, Jr., Gen- 
eral Counsel for Wabash Railroad Company, St. Louis, 
Missouri. 


. Unfinished Business. 
. Report of Nominating Committee. 
. Election of Officers and Members of Executive Committee. 
. Presentation of New Officers. 
. Assumption of Gavel by New President. 
9. Adjournment by New President. 
2:30 P.M.—Meeting of Executive Committee. 
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Life Insurance As An Implement To Deferred Compensation 


By Price H. Toppinc 


Associate General Counsel, The Guardian Life Insurance Company 
New York, New York 


VEN though the Revenue Act of 1948 
has benefited all individual taxpay- 
ers, plans to minimize personal income 
taxes are, nevertheless, most worthwhile. 
A method of reducing income taxes, es- 
pecially for the higher-bracket incomes, 
popularly referred to as deferred compen- 
sation, has been in existence for some time. 
However, the use of life insurance as an 
implement to such plans has recently come 
into far greater prominence and use. 

Deferred compensation plans have been 
sired by the near-confiscatory rates on 
higher incomes which have prevented sav- 
ings. They have been mothered by the 
low interest and dividend rates, so that 
savings do not build themselves up ma- 
terially. 

Charts and figures are not necessary to 
show that spreading the receipt of a given 
sum or salary over a number of years re- 
duces the income tax thereon, and hence, 
increases the income derived from such 
payment. This is especially true if the pay- 
ments are spread into so-called retirement 
years where there is not the likelihood 
that there will be other substantial income. 
An executive or an employee may be of- 
fered a contract at a substantial salary un- 
til a date for normal retirement. It would 
be more profitable for him to take a lesser 
annual income and defer some of that in- 
come until a period after retirement, with 
the provision for payment of benefits in 
the event of his death, prior to the date 
the last payment would be due. The Board 
of Tax Appeals has stated: 


“... amounts due from a corporation 
but unpaid, are not to be included in 
the income of an individual reporting 
his income on a cash receipts basis un- 
less it appears that the money was avail- 
able to him, that the corporation was 
able and ready to pay him, that his right 
to receive was not restricted, and that 
his failure to receive resulted from ex- 
ercise of his own choice.”” 


*Gullett v. Commissioner, 31 B.T.A. 1067—1935: 
see also Robertson v. Commissioner, 6 T.C. 1060— 
1946; Zukor v. Commissioner, 33 B.T.A. 324—1935; 
Russell v. Commissioner, 35 B.T.A. 602—1937. 


The employer may establish a deferred 
compensation plan by merely agreeing to 
make the payment when later due, or the 
more cautious employer may desire to es. 
tablish a cash reserve for the same. Life 
insurance furnishes a very convenient and 
capable means of establishing that reserve 
in the actuarially correct amount. It auto- 
matically provides for the hazards of life 
contingency that may necessarily have to 
be provided for. The premiums on the 
life policy may be paid during the active 
employment of the insured-individual and 
the benefits due on retirement and death 
paid out of the proceeds as they may ma- 
ture as an endowment, a retirement in- 
come endowment, or a regular life insur- 
ance policy. 

Deferred compensation plans may be es- 
tablished without regard to the existence 
of a pension plan. They may supplement 
a plan already established. Two difficul- 
ties of establishing pension plans have 
been the necessity for granting an equality 
of benefits to all or substantially all em- 
ployees and discrimination in favor of the 
ranking executives which will disqualify 
such a plan. This is not true of deferred 
compensation plans. They may apply to 
one individual or many. They may be 
highly discriminatory. They may give add- 
ed benefits to one or more of those al- 
ready protected in a limited way under a 
pension plan. 

To plan the analysis for and establish- 
ment of a deferred compensation plan, the 
author urges the consideration of classify- 
ing employees in one of three categories. 
Admittedly, the law does not clearly set 
up these three separate categories, but an 
analysis of the decided cases on this sub- 
ject, the official, and even more important, 
the unofficial rulings of the Internal Reve- 
nue Department and its examiners, have 
led the author to believe that, if these three 
categories are borne in mind, there is little 
likelihood for the failure of a deferred 
compensation plan. In the past, some plans 
have failed of consummation as intended 
for the reason that the Internal Revenue 
Department has held that the payment to- 
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ward the _ by the corporate employer 
constituted income at the time of payment, 
and, thus, did not defer from the high 
tax rates. Also, plans have failed because 
there was such a vesting of rights on re- 
tirement as to make the value of the de- 
ferred benefits at retirement income in 
full for the year of retirement. If these 
categories are borne in mind, it is felt 
that these pitfalls will be avoided. 

Briefly, the three categories are (1) an 
individual corporate executive who domi- 
nates and controls the corporation; (2) 
all other officers, directors and stockhold- 
ers having all but a trivial stockholding 
interest; and (3) all others with whom 
the corporation is making employment 
contracts on an arm’s-length basis. 


As to the first category, that is, the in- 
dividual dominating and controlling the 
corporation, the income tax law and regu- 
lations make no mention. However, the 
estate tax regulations provide that, if a 
corporate owner of a aad of life insur- 
ance is the “alter ego” for the insured, then 
the death proceeds are to be included in 
the gross taxable estate without regard to 
the nominal or actual payer of the pre- 
miums and without regard to who may 
be the death beneficiary.’ The author feels 
that there is a risk that the Internal Reve- 
nue Department may follow that reason- 
ing through and hold that the premium 
payment by the corporate employer on a 
policy on the life of an alter ego individual 
constitutes present income to the em- 
ployee even though the policy is owned 
by, paid for by, and payable to his cor- 
porate employer. The regulation, while 
using the phrase “alter ego” does not de- 
fine it nor establish lines for determining 
the existence. 


Certainly, if the individual in question, 
together with other immediate members 
of his family, owns less than 50% of the 
stock of the corporation, the corporation 
is not his alter ego. If the individual, to- 
gether with other members of his family, 
do own in excess of 50% of the outstand- 
ing stock, and he dominates the business, 
then consideration should be given to the 
applicability of this regulation. It is felt 
that, nevertheless, it does not apply until 
there is a stock control most materially 
in excess of 50%. 

If the individual in question comes un- 
der the alter ego rule, a deferred compen- 


*Regulation 105, Section 81.27, as amended by 
T.D. 5239. 
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sation plan is not recommended. 

The second category is that of officers, 
directors and stockholders, except such 
stockholders as have only a trivial stock- 
holding interest. For brevity, this category 
will be referred to as the officers’ group. 


As to this group, the corporation may 
apply for and own a policy of life insur- 
ance or endowment insurance on the life 
of one or more of the group, with the 
benefits on maturity as an endowment pay- 
able to the corporation, the right to the 
cash values during the life of the policy 
being made available to the corporation at 
its sole will, and with the death benefits 
payable either to the corporation or to 
the widow or other natural beneficiary 
of the employee. Premiums paid on such 
a policy are generally considered not to 
constitute additional income to the em- 
ployee if there is no contract obliging the 
corporation to pay the benefits to the em- 
ployee or his beneficiary, and if the cor- 
poration has unrestricted control over the 
policy.” The premium payments are not 
deductible by the corporation on any basis. 
However, the policy proceeds received by 
the corporation as a death benefit are not 
income to the corporation. They may then 
in turn be paid out by the corporation 
to the widow or other natural beneficiary 
of the insured and those payments are 
then deductible as business expenses. 

They are reportable by the recipient of 
the benefits, that is, the widow or bene- 
ficiary as income and normal income taxes 
must be paid thereon. Hence, if the in- 
sured lives a normal expectancy of life, 
the corporate employer has income tax de- 
ductions as business expenses for the pay- 
ments made after the maturity of the en- 
dowment or after the death of the insured 
in an amount practically equal to the 
premiums paid for the policy before death. 
If, under such a case, the death benefits 
are made payable by the insurance com- 
pany directly to the widow as beneficiary, 
or other beneficiary, then the corporation 
does not obtain the deduction for busi- 
ness expenses paid and also the widow or 
beneficiary does not treat these benefits as 
income and is not obliged to pay income 
taxes thereon. If the corporation uses such 
a policy to pay retirement benefits to the 
insured-employee by using either the ma- 
tured endowment benefits, retirement in- 
come benefits or cash surrender values, 


*General Smelting Co. v. Commissioner, 4 T.C. 


313—1944. 
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payable under an option of settlement, the 
corporation is at the time of such maturity 
of the policy obliged to pay income taxes 
on the small excess, if any, of the maturity 
value over the cost, the same as any in- 
dividual on the maturity of an endowment. 
It then deducts the retirement benefits 
paid to the employee as additional wages 
which is a normal business expense and 
the retired employee reports the income 
as income we pays the taxes thereon. 
Such benefits should be paid by the in- 
surance company directly to the corpora- 
tion and the benefits paid on to the em- 
ployee by the employing corporation. If 
the benefits are to be paid directly by the 
insurance company to the retired employee, 
the value of the contract on its maturity 
is likely to be held to be additional income 
to the employee on its maturity. 

Such a plan as this, that is, the officers’ 
group, must, however, not be founded on 
the contract.“ Any agreement by the cor- 
poration to pay such retirement benefits 
or death benefits to the employee or bene- 
ficiary, or any agreement pledging the in- 
surance policy to such a plan, or any agree- 
ment restricting the corporation’s free right 
of control and ownership of the policy, 
makes the premium payments paid gn such 
policy income to the officer-employee in 
the year in which the corporation pays the 
premiums to the insurance company.’ It is 
not wise, although it may be permissible, 
to permit the employee to express a wish 
as to the beneficiary designation. 


Naturally, such a plan must be founded 
upon faith and faith alone, as the entire 
tax benefits of the deferred compensation 
plan is lost by an agreement. The most 
that the author can recommend in lieu 
of an agreement is that the corporate min- 
utes, that is, the stockholders or directors, 
as may be appropriate to the particular 
corporation, may set up the plan and pro- 
vide for it, but it must, as previously stated, 
be done without any promise to continue 
the plan, to make premium payments, to 
make the deferred compensation payments, 
or to pledge the policy, in any way, toward 
the fulfillment of the plan. 

The third category of deferred compen- 
sation is the so-called arm’s-length com- 
pensation case. Included in this group are 


‘Anderson v. Commissioner, 5 T.C. 1317—1945; 
Hubbell v. Commissioner, 150 Fed. (2d) 516, C.C.A. 
6th, aff’'g. 3 T.C. 626. 

"Schaefer v.. Bowers, Collector, 50 Fed. (2d) 689, 
C.C.A. 2nd—1931, Cert. Den’d., 284 U. S. 668. 
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employees who are not within the corpor- 
ate official family, so that the act of the 
corporation is not the act of the individ. 
ual. It is most frequently used in either 
hiring a new employee or when there js 
a drastic or substantial salary change or 
employment change pending or contem.- 
plated for an individual. A frequent use 
of the case is the hiring of a new plant 
or section manager. It can be used in the 
hiring of a new officer, even though the 
officer is to be one of the top executives, 
but the contract should be made before 
he becomes an officer. It should also be 
made at a time when he has not even be- 
come a stockholder. Another frequent use 
of the plan is where an employee has 
threatened to leave and go with a com- 
petitor and the contract is made with him 
in order to induce him not to leave. In all 
such cases, there may be, and in fact there 
should be, a contract providing for all the 
benefits, provisions and obligations of the 
deferred compensation plan.’ 


In this group, as distinguished from the 
officers’ group previously discussed, the 
existence of a contract does not make the 
premium payments additional compensa- 
tion to the eg ae at the time the pre- 
miums are paid. It similarly does not per- 
mit the deduction of the premiums as a 
business expense.’ That is the weight of 
the legal authority. However, there is at 
least one good case in support of the con- 
tention that such a premium payment is 
a necessary business expense.” In cases 
where the benefits are absolutely non-for- 
feitable in any case the Internal Revenue 
Code provides that the premium payments 
may a deductible business expense.’ 
However, that section has been relied on 
but little in establishing deferred compen- 
sation plans. The reason for non-reliance 
is presumed to be the fact that the section 
has not been construed to any marked de- 
gree by the courts, and secondly, that other 
advantages of deferred compensation plans 
are lost by complying with that section 
in that, frequently, the retirement benefits 


"Section 24 (a) (4), I.R.C.; Omaha Elevator Co. 
v. Commissioner, 6 B.T.A. 817—1927. 

"Lincoln Electric Co. v. Commissioner, 162 Fed. 
(2d) 379, C.C.A. 6th—1947. 

‘Section 23 (p) (D), IR.C. 

"Freeman v. Commissioner, 4 T.C. 582—1945; 
Anderson v. Commissioner, Supra, note 4; Robert- 
son v. Commissioner, Supra, note 1; Brodie v. 
Commissioner, 1 T.C. 275—1942; Deupree vy. Com- 
missioner, 1 T.C. 113—1942; Anderson Co. v. Glenn, 
Collector, 43 Fed. Supp. 334 (D.C., Ky.) 1942; 
Schaefer v. Bowers, Supra, note 5. 
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on a compliance case are income to the 
extent of the value of the retirement con- 
tract on retirement. 

In these arm’s-length contract cases the 
compensation payable after retirement or 
after cessation of active duty must be con- 
tingent upon certain reasonable contin- 
gencies, such as, that the employer will not 
engage in a competing occupation or work 
for a competing employer, or that he will 
render consulting service to the corpora- 
tion when called upon to do so without 
charge or at a reasonable or low charge, 
or that he will attend certain stated meet- 
ings of groups of the corporation, as an 
advisory group or directors’ meetings or 
any other similar group. The provision 
for absolute payment of the benefits on 
retirement without any contingency as 
above outlined, in connection with the 
payment of the retirement benefit, is likely 
to defeat the whole deferred compensa- 
tion contract, and make the entire value 
of the deferred or retirement benefit in- 
come for the year of retirement. In the 
arm’s-length cases, the contract providing 
for the deferred compensation should be a 
full and complete contract providing for 
all features of the same and that is it 
should detailedly recite the consideration 
for the contract, and most particularly, the 
facts which show that it is an arm’s-length 
contract, and not an officers’ category case. 
It should specify all details of the employ- 
ment prior to retirement, that is, the com- 
pensation, approximate periods of work- 
ing, vacations, the consequences in the 
event of temporary illness, and also perma- 
nent disability, and should also specify 
the contingencies of payment after retire- 
ment. It may specify that the employee 
may designate and change the beneficiary 
of the life policy. It may require the cor- 
poration to maintain the life policy or 
merely require it to make certain payments 
which the company may insure by obtain- 
ing a life policy.” 

In both officers and arm’s-length cases, 
life or endowment policies should be used 
in preference, generally, to annuity pol- 
icies, as annuity policies do not have the 
benefit of the death proceeds being free 
from income taxation. In all cases, the 
proceeds payable during the life of the 


*Many of the cases herein cited give varying 
summaries of deferred compensation agreements 
and plans. A particularly detailed agreement is 
that reported in Robertson v. Commissioner, Supra, 
note |. 
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insured-policyholder should be paid to the 
corporation and not to the employee. It 
is advantageous to the corporation to have 
the death benefits of the life policy pay- 
able to the corporation as the corporation 
gets the business expense deduction in 
passing the payment on. It is advantag- 
eous to the individual to have the death 
benefits payable directly to a designated 
beneficiary for then the payments are re- 
ceived free from liability for income taxes. 
Those two must be weighed in each in- 
dividual case. The corporation should re- 
tain control of the policy at all times. If 
the corporation turns the ownership and 
control of the policy over to the individual 
at retirement or any other time, as on 
severance of employment, the then cash 
value of the policy is additional income 
to the employee and taxable as normal 
income and not a capital gain.” 


It is not wise to use a policy previously 
in existence for funding a deferred com- 
pensation plan or agreement unless the 
policy was previously owned by the same 
owner as will have all control and owner- 
ship rights during the period of the plan. 
The reason behind that is life insurance 
death proceeds are exempt from income 
taxation unless the policy has been trans- 
ferred for a valuable consideration. A pol- 
icy transferred for a valuable considera- 
tion has its death proceeds subject to in- 
come taxation for the excess of the death 
proceeds over cost.” 


In the arm’s-length contract cases, the 
values of the contract existing at the time 
of death, that is, actuarially present value 
of the future benefits, based upon the life 
expectancy of the payee and the duration 
of the benefits, etc., is an asset of the 
estate of the deceased employee and is 
subject to estate taxes on that value. How- 
ever, in such a case, the benefits paid by 
the corporation to the beneficiary are gen- 
erally free from income until the bene- 
ficiary has received an amount equivalent 
to the estate tax valuation. Thereafter, the 
benefits received by the beneficiary are 
subject to normal income tax, unless the 
beneficiary is the beneficiary of the death 
proceeds, pursuant to the terms of the life 
insurance policy, and receives the payment 
directly from the insurance company in 

“Freeman v. Commissioner, Supra, note 9; Deu- 
pree v. Commissioner, Supra, note 9; Brodie v. 


Commissioner, Supra, note 9. 
"Regulation 111, Section 29. 22 (b) (2) —8. 
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Another feature, other than the personal an undue accumulation. Deferred compen. cover 
income tax advantages, that is conducive sation plans may be tied in with this pro- each 
to establishing deferred compensation vision. The creation of a cash reserve to $50.0 
plans arises under the provisions of the Pay a deferred compensation, the payment ducti 
Internal Revenue Code which imposes ad- Of an insurance premium, and the posses. “Uni 
ditional corporate income taxes on im- sion of the accumulated cash values under stitut 
proper accumulation of surplus.“ The cor- @ life policy is not generally considered as ag 
poration income tax laws seek to encour- to be a sum not paid out. This is true even the 
age a corporation to currently distribute though the payment to the reserve or the comb 


all of its profits and to prevent it from 


accumulating surplus during high-tax-rate 


years and distributing them in low-tax-rate 


years. It is provided that a distribution of 


*Section 126 (a) (1) (B) and (C), IRC; 
Regulation 105, Section 81.18; Mearkle’s Estate v. 
Commissioner, 129 Fed. (2d) 386, C.C.A. 3rd— 
1942; Commissioner v. Clise, 122 Fed. (2d) 998, 
C.C.A. 9th—1941; Regulation 111, Section 29.126-3. 


“Section 102, I.R.C. 


payment of the life insurance premium jis 
not a deductible expense as far as the 
normal income tax of the corporate em. 
ployer is concerned. 

Thus, even in the officer category group, 
the payment of monies for life insurance 


premiums for funding a deferred compen- 


sation plan, while not a deductible busi- 
ness expense, is at the same time not an 
unlawful accumulation of the same. 


Collection of the Loss to the Policyholder’s Automobile From the 
Third Party Liable 


By Victor C. Gorton 
General Counsel, Allstate Insurance 
Company 
Chicago, Illinois 


Foreword and Scope of Treatise 


HIS matter is comprehensive, -some- 
what complex, and actually encom- 
posses the following separate subjects: 

1. Subrogation 

2. Collection of the Policyholder’s Un- 

insured Loss, and 

3. Collection of the Interests of both 

Company and Policyholder. 

While these major subdivisions have 
much in common, there are also important 
and significant differences between them. 
The nature of these similarities and dif- 
ferences makes it awkard to develop the 
subject without breaking it down into 
its component parts. Therefore, to make 
this broad subject plain and more under- 
standable to the reader, it will be treated 
under the three separate subtitkes above 
mentioned. 

The Subjects 

“Subrogation,” broadly defined, is the 
substitution of one person in the place of 
another with reference to a lawful claim 
or right. For the purpose of this article, 
it is the substitution of the Company to 
the rights of its policyholder against the 
third party liable, to recover the loss paid 


by it for the repair of the insured’s auto- 
mobile. In our discussion of “Subroga- 
tion,” it will be assumed that the entire 
proceeds of collection belong to the com- 
pany, as where the policyholder carries con- 
vertible collision or comprehensive cover- 
age, or where he carries diminishing de- 
ductible collision and the loss is of such 
size as to obviate the necessity of any pay- 
ment being made by him, or where he 
carries deductible insurance and the third 
party or his insurance carrier has already 
settled with the policyholder for the 
amount of his deductible payment. 
“Collection of the Policyholder’s Unin- 
sured Loss” deals with the collection of the 
loss to the automobile sustained by the 
policyholder, for which there is no insur- 
ance coverage. This, for instance, is where 
the insured either carries no collision or 
comprehensive coverage, or where the loss 
sustained is less than the deductible pay- 
ment 7 peor to be paid by him under a 
deductible collision coverage. 
“Collection of the interests of both com- 
pany and policyholder,” is the treatment 
of the situation where both the company 
and the policyholder have sustained a loss. 
Such a case, for example, would be where 
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a loss of $100 was sustained by a policy- 
holder carrying $50 deductible collision 
coverage. Both company and policyholder 
each have sustained a loss in the sum of 
$50.00. Actually, in such case, the $50 de- 
ductible payment of the policyholder is an 
“Uninsured Loss” and the company is sub- 
stituted in the position of the policyholder 
as against the third party with reference to 
the $50 paid by the company. It is the 
combination of an uninsured loss and a 
subrogation right. 


The Relationship of the Separate Subjects 


“In the field of automobile insurance, all 
three separate subjects are concerned with 
the effective collection of the loss to his 
automobile sustained by the policyholder 
from the person legally responsible for the 
accident. Where such third party carries 
property damage insurance protection for 
such responsibility, many of the procedures 
of pressing claim against such insurance 
carrier are common to all three subjects. 
Similarly, where it is necessary to resort to 
litigation to effect collection, either from 
the third party directly or from his insur- 
ance carrier, many of the problems and fac- 
tors which determine whether such litiga- 
tion should be instituted are the same un- 
der the various situations. Where, as the 
result of an accident, the policyholder has 
paid his deductible and his insurance com- 
pany has also sustained a financial loss, the 
separate interests of both are asserted 
against the third party or his insurance car- 
rier as a single joint claim. 


Differences of the Separate Subjects 


Despite the close relationship, there are 
also important differences among the sepa- 
rate subjects, although at times the sepa- 
rate claims or interests of the policyholder 
and his company appear together as a single 
claim for purposes of collection. As a re- 
sult of this fact, the respective rights, duties 
and positions of the policyholder and the 
company are also varied and different. 
These differences will be more fully de- 
veloped in the treatment of the subjects 
which follow. 


IMPORTANCE OF THE ENTIRE SUBJECT 
Policyholder-Company Relations 
The collection of the loss (whole or par- 
tial) to the policyholder’s automobile from 
the third party, has been the source of con- 


siderable dissatisfaction and complaint by 
policyholders. It is extremely important 
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from the standpoint of customer friendship 
and satisfaction, and good policyholder- 
company relations. The underlying rea- 
sons behind many complaints on the part 
of policyholders bear this out. So often 
the complaint is not directed toward the 
manner in which claims against him were 
handled or disposed of, or to the quality 
of the repair of his car, but rather to the 
poor service or help given him with refer- 
ence to the prosecution and collection of 
his (his and the company’s) claim against 
the other driver. His complaint is that the 
procedures, costs, delays, or division of the 
procecds—as between him and the com- 
pany -were not properly explained to him, 
or that he was not kept informed of the 
company’s efforts and activities to effect 
collection. Also, when he is without col- 
lision or comprehensive coverage or sus- 
tains a loss which is less than his deductible 
collision payment, his complaint is that the 
company is seemingly not interested in his 
collection problem and has failed to take 
steps to prosecute and collect his loss for 
him, or has failed to inform him of the 
proper steps for him to take to effect col- 
lection himself. He complains because he 
fecls disappointed, neglected, uninformed, 
uncertain and hostile. 

This general dissatisfaction and resultant 
ill will toward the company is attributable 
to various causes. It is due in part to the 
origin of the problem of collecting the 
policyholder’s loss. It is a problem which 
has been imposed upon the companies to 
some extent by careless promises of agents 
and brokers, which have led the policy- 
holder to believe he had a right to expect 
the company to press collection of his unin- 
sured loss. The past practices of some auto- 
mobile clubs and insurance companies in 
undertaking to collect the losses of their 
members and policyholders where the com- 
pany had no financial interest in the pro- 
ceeds of collection, have also served to make 
the insuring public feel that this is a 
service they have a right to depend upon. 
It is also probably due in part to claim 
personnel not being entirely familiar with 
the nature of and the complexities of these 
subjects. To untrained claim personnel, 
this thing called “Subrogation” might well 
be one of the larger mysteries. To laymen, 
this technical word probably sounds like 
pure legal jargon. Another probable reason 
tor such dissatisfaction and ill will (and by 
no means a less important one), is the fail- 
ure of properly trained claim personnel to 
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inform and educate the policyholder in a 
timely way of his position and that of the 
company, and of the company’s attitude 
and collection efforts. 
Irrespective of what the underlying rea- 
sons are, the result to the company is the 
same—complaints by policyholders of poor 
service, dissatisfaction and ill will toward 
the company. Naturally, these results are 
of tremendous importance to the reputa- 
tion, standing and welfare of the company. 


Subrogation Is Important From the 
Standpoint of Money Involved 


Subrogation recoveries reported by the 
various companies show that on the sole 
basis of the money involved, subrogation 
is an important part of claim work that 
must not be overlooked or misunderstood. 
It has definitely reached “big business” pro- 
portions in the automobile insurance field. 

There is considerable variation or dis- 
parity in the “percentage of recovery” fig- 
ures reported by the companies. It is real- 
ized that the law in some states makes sub- 
rogation collections more difficult than in 
other states. For instance, the laws in states 
having “Real Party in Interest” statutes, 
and in states where the right-of-way rule 
at intersections is weakened by the quali- 
fication that the car to the right does not 
have the right-of-way if the car coming 
from the left entered the intersection first, 
have important bearing upon the success 
of subrogation efforts. Too, those com- 

nies which are parties to many ‘“Knock- 
for Knock” or “Waiver of Subrogation 
Rights” agreements will show compara- 
tively little subrogation recovery. Too, the 
basis upon which such recoveries are re- 
ported varies as between companies. 

However, neither one nor a combination 
of these factors appear to be wholly respon- 
sible for the great disparity in the percent- 
ages of recovery. Some claim people, ordi- 
narily devoting their time to the job of 
establishing and reporting facts which in- 
dicate liability for payment and the amount 
their companies will subsequently be called 
upon to pay to satisfy a claim, feel that 
collecting subrogation claims is something 
foreign—the reverse of ordinary claim work 
and, therefore, they find it difficult to do. 
Some may regard subrogation as that dis- 
agreeable thing that keeps the file from 
being closed after the outstanding policy 
obligations have been settled. The prob- 
ability is that in the rush of ordinary busi- 
ness, the important subject of Subrogation 
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has not been sufficiently emphasized and 
stressed everywhere. 


Purposes of This Treatise 


The purposes of this treatise are: 

1. To explain the nature of Subrogation, 
what it really is, and the position, policy 
and point of view of the company in 
such case. 

. To explain the respective positions of 
the policyholder and the company as to 
collection of the policyholder’s unin. 
sured loss where the company has sus- 
tained no collision loss as a result of 
the accident, or where both the policy. 
holder and the company have sustained 
such a loss, and the aid the company 
can properly give the policyholder un- 
der both such situations. 

3. To aid the company Claim Department 
to properly inform and educate policy- 
holders as to the respective positions of 
the policyholder and the company, and 
as to the efforts of the company to effect 
collection where such action is under- 
taken, so that the policyholder will not 
be disappointed with reference thereto, 
or with reference to the amount ulti- 
mately recovered: by him. 

. To alert the company claim department 
to the importance of this entire subject, 
and to the factors upon which the suc- 
cessful handling of the problems aris- 
ing thereunder depend, so that its ac- 
tivities will be predicated thereon. 


SUBROGATION 


The Nature of Subrogation—What It 
Really Is 


As stated above, Subrogation, broadly de- 
fined, is the substitution of one person in 
the place of, or “in the shoes” of another 
with reference to a lawful claim or right. 
For example, let us suppose A is involved 
in an accident, through no fault of his, 
with B and suffers a $1,000 loss. A had a 
contract with C (or C Company) whereby 
C agreed to pay A any such loss, and hence 
A calls upon C to pay him for this loss. 
C pays A. The loss then actually becomes 
that of C. Under the early common law, A 
still had his right of action against B. But 
C, who actually paid the loss, had no right 
to recover because the only right of action 
against B rested in A. This was not sound 
or equitable and over 175 years ago an 
English Court (in a case similar in prin- 
ciple) held that C should be substituted or 
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placed in A’s shoes, and should be allowed 
to recover against B the loss he actually 
sustained, and that A should not be al- 
lowed to recover twice for the loss he orig- 
inally had. (Randal v. Cochran, | Ves. 
Sr. 98) 

Today, where the company compensates 
an insured under the policy for the loss 
sustained by him, due to the negligence of 
another, it acquires the right of its insured 
to proceed against this third person to re- 
cover its loss. This is so not only because 
of the common law supporting this propo- 
sition, but also because the usual automo- 
bile policy provides for an assignment or 
transfer of the insured’s rights to the com- 
pany in the event any payment is made by 
ihe company under the policy (except un- 
der Medical Payments Coverage). 

This right of subrogation may occasion- 
ally exist under the liability coverages of 
an automobile insurance policy, but gen- 
erally is E pees in connection with col- 
lision and comprehensive coverages. The 
remarks to follow, therefore, will be limited 
to subrogation under these last two men- 
tioned coverages. 


The Legal Position of the Company 


In some states where the company has 
acquired subrogation rights, the law allows 
it to sue in the name of its policyholder to 
recover its loss, and in such states it can be 
said that the company practically “stands 
in the shoes” of its insured. Other states 
forbid such practice under what is com- 
monly described as “Real Party in Interest” 
statutes. These statutes generally require 
that suit in such cases be brought in the 
name of the person or persons in whom the 
actual interest in the outcome of the litiga- 
tion exists. In such jurisdictions it is neces- 
sary for suit to be instituted in the name 
of the company when litigation is required 
to effect recovery of its subrogation rights. 
This is obviously less desirable from the 
standpoint of the company, because of the 
disinclination of some juries and some 
courts to hold in favor of an insurance com- 
pany plaintiff and against an individual 
defendant. 

Some jurisdictions with “Real Party in 
Interest” statutes have allowed suit to be 
brought in the name of the policyholder 
whose loss has been paid by a company un- 
der a collision policy, through the use of 
a “loan receipt.” Under this arrangement 
the company, upon payment of the loss to 
its policyholder accepts an agreement by 
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the insured that the payment is a loan, 
which he agrees to pay or return to the 
company at the time he collects the same 
from the third party liable. The policy- 
holder generally agrees therein that he will, 
at the insurer’s expense, promptly present 
claim and, if necessary, institute litigation 
to effect collection from the third party. 
The company does this work or it would 
not be done. 


The Legal Position of the Third Party 


If the third party, upon whom liability 
for the accident rests (or his insurance car- 
rier), settles with the policyholder knowing 
at the time that the company has already 
paid the policyholder the amount of the 
latter’s claim, and acquires a release from 
the policyholder, such release will not be 
a bar to a subsequent action by the com- 
pany. Conversely, however, if such person 
or carrier settles with the policyholder, not 
knowing of the prior payment to the policy- 
holder by the company, the Subrogation 
rights of the company would be destroyed 
and the release taken would constitute a 
bar to the subsequent action of the com- 
pany, and would limit the company to re- 
coupment of its payment from its own in- 
sured whose financial responsibility may be 
uncertain. The precaution, therefore, of a 
company giving seasonable and proper no- 
tice to third persons of the existence of its 
obligations and rights is an important one. 
In the absence of such notice it may be held 
to have waived, or estopped from asserting, 
its right of subrogation. In order to pro- 
tect itself from such a situation, the com- 
pany sends a letter or notice to the third 
party thought to be liable and to his in- 
surer (if he has one) putting them on no- 
tice of the company’s coverage and subro- 
gation rights and warning them not to 
settle with the insured without safeguard- 
ing the company’s interest with respect to 
any amount it might be called upon to pay. 
A letter is also generally sent to the insured 
requesting him not to accept payment from 
the third party or his insurer, and not to 
sign a release for either of them without 
the consent of the company. 

The sooner it is determined that liability 
rests with the other party and tentative de- 
cision is made to press subrogation, the 
sooner these notices can and should be sent. 
They should not await the time of actual 
payment by the company, even though the 
company’s rights to sue the third party ac- 
crues after it has paid the loss. An early 
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demand for settlement is oftentimes the 
most productive, but regardless of whether 
such demand results in immediate settle- 
ment, the company’s subrogation rights 
thereby are better protected. 


The Legal Position of the Policyholder 


Where the policyholder has no interest 
in the collection proceeds, there is no real 
problem insofar as determining whether 
the subrogation rights of the company 
should be pressed or abandoned. The de- 
cision rests entirely with the company. 
Similarly, the acceptance or refusal of any 
settlement offer made by the other party 
legally responsible, or his carrier, is entirely 
within its own control, and the policy- 
holder need not be consulted with refer- 
ence thereto. Such a situation is present, 
for instance (1) where the policyholder car- 
ries convertible collision coverage and has 
converted, (2) where the policyholder car- 
ries diminishing deductible collision cover- 
age, and the loss is such that the deductible 
has been entirely diminished, or where the 
policyholder carries deductible collision 
coverage and the third party responsible 
for the accident (or his carrier) has already 
settled with the policyholder for the 
amount of his deductible payment. 

In the event the company elects to bring 
suit in order to effect collection, the policy- 
holder is, by the terms of the policy, obliged 
to assist and cooperate with the company 
by attending trials and hearings and giving 
evidence. He is obliged to do so without 
any right to reimbursement for his loss of 
time. If he does not come into court will- 
ingly, he can be subpoenaed to appear. 

As a practical matter, however, it would 
be a rare case where the company would in- 
sist upon the insured coming into court to 
testify without reimbursing him for his lost 
time plus transportation and other ex- 
penses. Retention of the policyholder’s 
good will and assurance of his assistance 
and cooperation generally require that this 
be done. 

Having no financial interest in the re- 
covery, the policyholder might hesitate or 
be unwilling to appear in court for the 
purpose of giving testimony even though 
the company agrees beforehand to reim- 
burse him for his loss of time and expenses. 
If so, attempt should be made to impress 
him with his civic obligations to himself, 
his community, and the insuring public 
generally. It may be pointed out to him 
that his attitude and reaction if acceded to 


INSURANCE COUNSEL JOURNAL 


July, 1948 


by the company, could result in high col. 
lision premiums to himself and the insur. 
ing public, since these are ultimately de. 
termined by loss experience, and also that 
if persons are not made to pay for their 
negligent acts, it tends to encourage fur. 
ther negligence on their part. He may be 
told that the company needs him as a wit. 
ness, and that in the future an occasion may 
arise where he will need a witness himself 
and thus attempt to appeal to him to act 
toward others as he would like to have 
other respond to his needs. There is also 
the strong persuasive suggestion that if he 
persists in his attitude of refusal and if the 
company is required to subpoena him, this 
fact might prejudice his standing with the 
company. Obviously this approach is one 
that should be used in well selected and 
considered instances, because it might easily 
result in creating a hostile attitude instead 
of a cooperative one. Since cooperation is 
being sought, this approach should rarely 
be resorted to. 


THE CoMPANy’s PosiTION, POLICY AND 
PoINT OF VIEW 


Importance of Consciousness of 
Subrogation Possibilities 


Subrogation is closely tied in with most 
claim files in which there is collision or 
comprehensive coverage—from their incep- 
tion. It is definitely not to be considered 
as something which suddenly becomes alive 
after the outstanding claims have been set- 
tled and the possibility of a counterclaim 
(if it should be feared) has been laid to 
rest. Important Subrogation information 
is usually most readily available in the 
early phases of the investigation . Favorable 
pictures of the cars involved can best be 
obtained then; admissions of liability or 
remarks in derogation of the claimant's 
case, and statements of witnesses, can best 
be obtained then. So can information rela- 
tive to the other party’s personal financial 
responsibility or relative to his insurance 
coverage. Therefore, claim adjusters and 
examiners should be actively aware of the 
possibilities of Subrogation from the mo- 
ment a claim is opened. 


Where Property Damage Claim Is Made 
Against the Company 


Where claim is made against the com- 
pany under property damage liability cov- 
erage by a claimant who has collision cov- 
erage elsewhere, that fact alone should not 
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be allowed to prejudice the company’s con- 
sideration of his claim. In a clear case the 
company should not require him first to 
make claim against his collision carrier, in 
the hope that the company can later settle 
cheaper with that carrier, as often has been 
the practice. 


Such claimant should be treated as if he 
carried no collision coverage in the other 
company—his claim should be handled en- 
tirely on its merits. If the claimant is en- 
tiled to payment, he should be paid 
promptly and in full. Of course, his com- 

ny should first be consulted to make sure 
that he has not requested them to repair 
his car, or has not accepted a cash settle- 
ment from them in lieu of repairs. Such 
collision carrier should then be informed 
that the company intends to make a rea- 
sonable settlement with the carrier’s policy- 
holder. Thus, possible double recovery on 
his part will be prevented. 


Where the person with collision cover- 
age has collected all or part of his collision 
loss from the collision carrier, and where 
the collision carrier is b year. the claim 
on behalf of itself and its insured against 
the liability insurance carrier, the liability 
insurance company should dispose of such 
claim solely on its merits. Because an in- 
surance company is the principal claimant, 
and has collected a collision premium, the 
value of the claim should not thereby be 
reduced nor discounted. If the insured of 
the liability carrier was solely at fault, it 
should pay the full amount of a reasonable 
claim. If the facts indicate a trend toward 
probable liability on the part of such in- 
sured (but also that there is still some 
actual doubt as to tort liability), the lia- 
bility carrier should consider a fair com- 
promise with those claimants whose claims 
are pressed in good faith. Instead of deny- 
ing the claim in toto, it should discount the 
full amount of such claim to the extent 
that it is, in good faith, warranted by any 
legal liability factors favorable to its own 
insured. Where the liability is definitely 
in favor of its insured, or where claim is 
not being pressed in good faith, it should 
refuse to pay. The claim policy of the lia- 
bility insurance carrier, with respect to 
property damage claims made against it, is 
not strictly a subrogation subject—but it is 
closely related and is mentioned here to 
better understand and appreciate the car- 
rier’s position in the reverse situation which 
is discussed immediately following. 
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Where the Collision Carrier Is Attempting 
Collection From the Liability Carrier 


Similarly, where the collision carrier is 
attempting collection from the liability in- 
surance carrier, it has a right to expect to 
receive the same fair treatment from the 
other company. It should not expect to 
have its claim discounted by such other 
carrier solely because the claimant is an 
insurance company which has collected a 
collision premium. (Some companies have 
stated by letter to a comprehensive, selected 
list of automobile insurance companies 
what the writers of the letters shall do, and 
what they expect the addressee companies 
to do, and many favorable replies to such 
letters were received.) This policy of fair 
mutual treatment has been announced 
from the platform at conventions and has 
been quoted in national insurance publi- 
cations. Familiarity with, and adherence 
to, such policy will serve the best interests 
of the insurance business generally and give 
to the public the kind of service which it 
has a right to expect. 

It is realized that possibly representa- 
tives of some companies will refuse to con- 
form to this policy and will continue to 
seek settlement of claims made against them 
on the basis of considerations other than 
the true merits of each particular claim. 
Where this occurs, the only recourse of the 
claimant company is to insist upon its just 
demands and litigate if necessary to obtain 
them. While it may cost such company 
something initially to follow this course, 
it should be remembered that the other 
carrier will also be put to additional loss 
and expense—loss and expense which ulti- 
mately may serve to prove, where effort for 
amicable agreement has failed, that mutual 
fair treatment is the soundest policy for all 
companies. 

With regard to the relationship existing 
between companies who are parties to 
“Knock-for-Knock” agreements or “Waiver 
of Subrogation Rights” agreements, if the 
property damage liability carrier has mis- 
takenly made payment to the insured of 
the collision carrier, the former carrier 
should be reimbursed by the latter carrier 
for the amount of such payment, less any 
convertible premium which would have 
had to be paid on account of the loss. 


When Should the Company Press 
Subrogation? 


After considered decision is made to press 
subrogation, such claims are frequently 
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paid as a result of communicating person- 
ally or by correspondence with the person 
or company against whom the claim is 
made, thus makng it unnecessary to insti- 
tute litigation. However, for the purposes 
of this subheading, it will be assumed that 
collection has already been attempted by 
the writing of letters or by personal con- 
tact and that these ‘efforts have failed to 
olay the desired result. If such attempts 

ave not been successful, what are the 
factors which should be considered with 
regard to whether further action is deemed 
advisable? 


When Should the Company Litigate? 


Generally speaking, the decision to liti- 
gate should be guided by the following 
factors: , 

1. The merits of the claim from the stand- 
point of liability and provability. 

2. The financial responsibility of the other 

3 


party involved. 

. The likelihood of stirring up a counter- 
claim for personal injury, property dam- 
age, or both, which under the facts of 
the case the company has reason to fear. 

4. The expense of litigation. 

If the foregoing factors are favorable, 
subrogation litigation should be~ under- 
taken and pursued vigorously. If they are 
not favorable, as when, for instance, the 
liability of the other person is quite doubt- 
ful, or where the other party is financially 
irresponsible, the advisability of spending 
additional time and money in an effort to 
collect should be well considered. Where 
it is a fair, but not a necessarily good, 
chance to recover by litigating, suit should 
be instituted unless the expense of doing 
so or the likelihood of stirring up a dan- 
gerous counterclaim is cause to resolve 
against such course of action. 

Where recovery is doubtful, it should be 
remembered that in those states where suit 
must be brought in the name of the in- 
surer or the real party in interest a little 
better case is required than where the ac- 
tion can be brought in the name of the 
insured. While in legal theory a corpora- 
tion has the same right to recover as an 
individual, as a practical matter juries tend 
to favor individuals when sued by a cor- 
poration. In this type of case, it must also 
be remembered that the insured without 
any financial interest in the proceeds of 
any such litigation instituted by the com- 
pany, is apt to be less cooperative and less 
willing to attend hearings and trial, par- 
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ticularly, if he is expected to do so with. 
out reimbursement for his loss of time. 

When should subrogation be pressed, 
for loss or damage to vehicles, against the 
owner or operator of a parking lot? It de. 
pends, in part, upon the type of parking 
lot the car is stolen from, or where it js 
damaged. There are two general types of 
parking lots—the type where the owner of 
the car pays a fee for the privilege to park, 
but places the car in parked position him- 
self, retains the keys, and can lock the 
doors if he chooses. It might not even be 
necessary for him to obtain a ticket from 
the owner or operator of the lot, or to 
surrender such ticket when leaving the lot, 
The other general type of parking lot is 
where the parking lot owner or operator, 
personally or through his employees, re- 
quires the keys of the car to remain in the 
car or in their possession, and they park 
the car or have the right to move it. A 
ticket is also given to the owner and it is 
necessary to surrender this when return 
of the car is desired. 

There are variations of the foregoing two 
general types, and for the purposes of this 
article it is not necessary to go farther than 
to point out that in the first type ofparking 
lot mentioned it might, in some places, be 
held that the transaction is merely a lease 
of space and is not a bailment. Such lease 
usually would not render the owner or 
operator of the lot liable for theft of the 
car or damage to it, whereas in the second 
general type of bailment mentioned, he 
would ordinarily be held liable therefor. 
The subject is mentioned to point out that 
there is or can be a situation wherein the 
company, paying the collision or compre- 
hensive loss, would not be in a position to 
effect subrogation collection. In order to 
properly determine whether the subroga- 
tion effort can or should be made, it is 
necessary that the adjuster, in his investi- 
gation, learn the type of parking lot in 
which the loss or damage occurred and 
its exact legal status with respect to the 
company’s insured. 


Factors Upon Which Successful Handling 
of Subrogation Depends 


“Subrogation” is an important part of 
claim work. It is a vital part from incep- 
tion of most accidents involving collision 
claims and sometimes of comprehensive 
claims. Its neglect affects loss ratios, pre- 
miums, customer friendship, and profits. 
Its successful handling depends primarily 
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upon the alertness of claim personnel to 
recognize its existence generally, its pres- 
ence in the case at hand and upon the abil- 
ity of such personnel to understand its 
nature, its problems and its operation. It 
depends upon fair treatment of claimants 
and other insuxaince companies and insis- 
tence that the same fair treatment be re- 
ciprocally accorded. It is also dependent 
upon the proper fortification in the claim 
file, by estimates, itemized bills, photo- 
graphs, sketches, police reports, and wit- 
nesses’ statements. It is also dependent 
upon the initiative and ability of the at- 
torneys chosen by the company to press its 
subrogation rights. (Those attorneys who 
regularly and frequently serve the company 
in effecting subrogation recoveries should 
be willing to exert the same effort and 
initiative with respect to the smaller subro- 
gation claims as they exert in the case of 
the larger claims; in pressing the smaller 
daim, they should not forget the fact that 
the company is also paying them the more 
worth-while fees which they earn with re- 
gard to the larger claims.) Finally, success 
in the handling of subrogation claims de- 
pends upon the realization that collections 
will not come to the company without a 
real effort to go out after them and bring 
them in! 


Collection of Policyholder’s Uninsured 
Loss 


This subject deals with the collection 
of the loss to the policyholder’s automo- 
bile where the policyholder either carries 
no collision or comprehensive coverage 
or where the loss sustained is less than the 
deductible payment required to be paid by 
him under a deductible collision coverage. 


The Policyholder’s Position and Point 
of View 

Where such a loss occurs the policy- 
holder is often inclined to lean very heav- 
ily upon his company for help. Oftentimes 
the loss, even though it is an amount less 
than his deductible payment, is a very 
real loss to him. If it is of a substantial 
amount he might actually find himself 
unable to pay for the full amount of the 
repairs himself. Quite often he feels 
(whether actually true or not) that the 
other party is the one at fault and wants 
to force such party to pay for his loss. 
Because of his inexperience in such mat- 
ters, he usually feels very helpless in the 
unfamiliar field of attempting to make 
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another person pay for his damage. He 
knows that his insurance company can 
help him because his problem falls in the 
type of work they do every day. He might 
even expect the company to collect his 
loss for him because of unguarded prom- 
ises of agents or brokers, or because of 
past practices of some automobile clubs 
or insurance companies undertaking to do 
so where they had no financial interest in 
the proceeds of collection. He might not 
be aware that these improper and unwise 
practices have been frowned upon and 
censured by some courts as a corporation 
engaging in the practice of law and that it 
is generally not indulged in by companies 
today. However, even if he does not ex- 

ct the company to collect his loss for 
4 he generally does expect it to help 
him do so. 


The Company's Ability To Meet The 
Policyholder’s Point of View 


How can the company help the policy- 
holder effect colkection from the person 
responsible, or his carrier, in such cases? 
First of all, it should explain to him, that, 
much as it might like to do so, the law 
does not allow it, or any company, to 
actively attempt to effect such collection 
on his behalf, where the company has 
no financial interest in the proceeds of 
such collection. Specifically, this means 
the company’s employees cannot write col- 
lection letters on his behalf, or attempt 
to effect collection by contacting the per- 
son believed to be responsible, either per- 
sonally or by telephone, nor by paying or 
advancing court costs or instituting litiga- 
tion for him. It is suggested that this be 
explained first, lest that particular policy- 
holder be one who believes that the com- 
pany can do so, or that it should do so, 
or that he is entitled to that service. If 
necessary, he may be told that, were the 
company to do that, it would, according 
to Supreme Court pronouncements and 
Bar Associations canons of ethics, amount 
to the practice of law by a corporation, 
which is not the prerogative of any com- 
pany, but is one reserved for individuals 
only. 

However, he should be assured that the 
company can still be of considerable help 
to him. He may be told that the usual 
procedure is for him individually to 
make claim against the third party or his 
insurance carrier. It may be suggested that 
he write or call upon the person respon- 
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sible and attempt to learn from such person 
whether he carries property damage liabil- 
ity insurance on his car, whether he has 
reported the accident to his carrier, and 
also obtain the name of such carrier. In 
fact, some of this information might be 
in the company’s possession. If so, it can 
give its insured the benefit of this infor- 
mation, and any other pertinent or im- 
portant data it has in its file. Further, it 
may be suggested that he hearn from the 
party responsible, what the latter’s inten- 
tions are with respect to reimbursing him 
for his loss. 


If the facts show that the other person 
has insurance coverage, the company can 
advise that its insured call upon or write to, 
or telephone, such carrier and request that 
a claim for damages form be sent to him 
to fill out, and inquire whether such car- 
rier desires to see his car before it is re- 
paired, or if there is some garage whom 
they would like to have estimate the dam- 
ages to his car. He can be told that if the 
carrier agrees to reimburse him on the 
basis of the estimate of some garage of 
their choosing, he does not necessarily have 
to have the repairs performed there, but 
can elect to accept the amount of such 
estimate in cash in exchange for a-release. 
It can be suggested that he should also 
fortify himself with the estimate of a ga- 
rage of his own choice and should submit 
a copy of this estimate along with the 
claim for damages. If it develops that the 
adjuster or examiner handling the claim 
on behalf of the property damage liability 
carrier is a personal friend or acquaintance 
of the person handling the file for the 
collision insured, there arises the ques- 
tion of whether a telephone call to that 
friend or acquaintance is proper in order 
to ask that person to give the claim fair 
consideration. Such approach might not 
be objectionable if tactfully handled, but 
it is not always recommended. Decision to 
do so is a matter of good judgment. 

The policyholder can also be told that 
if he desires to do so hte can proceed to 
authorize repairs to be made to his car 
and that he does not prejudice his position 
with the property damage carrier by do- 
ing so. The company can draw upon its 
own vast experience and can gi e pol- 
icyholder the benefit thereof installing 
what it believes he can expect to encounter 
in his attempts to recover based on the 
facts reported in the file. It can give its 
opinions in answer to questions he puts 
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to it. It can tell him that if the third 
party, or his insurance carrier, does not 
reimburse him after vigorous pressing of 
his claim, his remedy is to hire an attorne 
to institute suit in his behalf. It can prop- 
erly proceed to do the above but no more 
and cannot as a company actively attempt 
collection of his claim by communicatin 
with third persons or other carriers or do- 
ing other acts in its name. 


Recommending An Attorney To The 
Policyholder 

At times, the insured will say that he 
does not know an attorney and will request 
that the company recommend one to whom 
he can refer his case. It should be careful 
about doing so, for the reason that, should 
the insured not be thoroughly satisfied with 
the work of the attorney recommended, he 
might subsequently hold it against the 
company for recommending that person 
to him. The company may suggest to him 
that he inquire of his friends or neighbors 
for the names of attorneys they have found 
to be satisfactory, or with whom they are 
acquainted. If he is not satsfied with this, 
and persists in his request, the company 
can say to him that it has turned over 
similar cases to Mr. X, Mr. Y, and Mr. Z, 
or it can give him a list of names of at- 
torneys in his city whom it knows handles 
a considerable volume of subrogation work, 
and whom it regards as reputable and ca- 
pable. It should be certain to tell him that 
it is not recommending any one attorney 
» scpmp ed because there is always the 

ance that he might not be satisfied with 
the work or the result accomplished by 
the. attorney and that it would not want 
him to think later that it had influenced 
him to the point where he would have 
made another choice had it not been for 
the company’s apparently strong recom- 
mendation. It should say that it values 
his goodwill too greatly to risk losing any 
portion by making any such recommenda- 
tions. Therefore, he should be told that 
the company desires the final choice of 
attorney to be his. Thus it is necessary to 
be careful about praising the past efforts 
or ability of any attorney whose name the 
company submits to him, lest he consider 
it unreserved recommendation on the com- 
pany’s part. 

The Importance Of Maintaining A 

Genuine Interest 

If we consider and realize the position 

and thinking of the policyholder upon ex- 
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riencing a loss which is not insured, we 
will also appreciate the fact that any lack 
of genuine interest in his collection efforts 
on the part of the company, will probably 
result in dissatisfaction and ill will on his 

. It is, therefore, very important that 
the person handling such a file be aware 
of the policyholder’s thinking and expecta- 
tions, and not handle the file solely from 
the standpoint of the possible claims that 
might be made against him. Such person 
dare not become mechanical in the re- 
sponse made to accident reports and fail to 
ive thought to what the desire, need or 
expectation of the policyholder might be. 

For example, the use of a letter to the 
effect that the accident report has been 
received and that no claim against the 
insured is likely, is appropriate in many 
instances but should not be used indis- 
criminately because at times it is not ade- 

uate. If the fault lies with the other 

iver, such letter is especially inadequate 
in that it does not contain a request for 
the insured to call on the company if he 
has any questions about his accident or 
about the company’s obligations under the 
policy. Such letter may be apt to give the 
impression that the company is not inter- 
ested in the policyholder but is interested 
only in the fact that it will not have to 
pay anything because of the favorable 
facts. Therefore, the use of such letter 
should be limited to cases wherein there is 
no damage to the policyholder’s car or 
where the damage is of such minor nature 
that it can reasonably be assumed that no 
help from the company is needed or ex- 
pected. 

Too, claim personnel should bear in 
mind that a friendly phone call to the in- 
sured is often cheaper and much more 
satisfactory than the use of a letter. This, 
because it gives the company a chance to 
learn how the insured is thinking and what 
he expects, and to straighten out the sit- 
uation with him then and there—but if 
the use of the telephone is not practical 
for any reason, the company’s correspond- 
ence should reflect its desire to help the 
policyholder in such ways as are proper. 
A real effort should be made to have such 
correspondence show that the company is 
truly interested in the insured’s problem. 


Collection of the Interests of Both Policy- 
holder and Company 


Where the policyholder has sustained a 
loss which is greater than the amount re- 
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quired to be paid by him under a deduc- 
tible collision policy, and the company has 
aid the amount of the loss in excess of 
the deductible payment, both the com- 
pany’s and the policyholder’s separate in- 
terests join for the purpose of effecting 
collection. This is the situation which is 
probably the most common of those dis- 
cussed in this treatise, and the policyholder 
and the company stand in closer relation- 
ship in that the joint claims of both are 
carried forward as a single claim. 


The Policyholder’s Position and Point of 
View 


The policyholder’s position and point 
of view in this type of case is substantially 
the same as where he sustains a loss for 
which he carries no insurance protection 
or where the loss is less than the amount 
of the deductible payment required to be 
made by him under a deductible collision 
policy. The initial loss of the amount of 
his deductible payment is a real loss to 
him. Like most drivers, he is inclined to 
resolve the question of responsibility for 
the accident in his favor and against the 
third party and to feel that the third 
party should be forced to pay for the loss 
sustained. His inexperience and feeling of 
helplessness in forcing the third party to 
do so remains the same. However, his own 
company being thoroughly experienced in 
the handling of such matters and having 
sustained a loss with him, he definitely 
expects the company to press collection 
of both claims vigorously and without de- 
lay. If the company fails him in this re- 
spect, he is disappointed and may even 
suspect collusion on the part of his com- 
pany and the other insurance carrier, if 
one is involved. 


The Company’s Position and Ability to 
Meet the Policyholder’s Point of View 
The company’s ability to meet the pol- 

icyholder’s point of view rests in large 

measure in the treatment of the claim by 
its field men. The field men must, from 
the inception of the claim, he alert to the 
recovery potentialities and develop any 
factual data which tends to establish both 
tort liability and financial responsibility 
on the part of the person responsible. 

Hence, an early report should be sought 

from such person in an attempt to learn 

the existence and identity of his insurance 
carrier and his version of how the accident 
occurred. Delay in this attempt will often 
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result in objections, difficulties or inabilit 
to obtain this important data. The ad- 
vantages of itemized repair bills, photo- 
— and sketches should be explored 
and determined as soon as possible, and 
action taken in accord with the conclusions 
made. Witnesses’ statements and police re- 
ports should, of course, be obtained. A 
recording of conditions which indicate the 
ability of the person responsible to reim- 
burse the company and the policyholder 
should be made. Does that person show 
— of financial responsibility by the 
ouse he lives in, the car he drives or 
the position he holds? Does he own or 
rent his honre? Is he paid a salary, or com- 
missions, or does he run a business that re- 
quires his keeping a sizeable inventory or 
stock of goods? All such factual data needs 
to be recorded and preserved for future 
use in determining the collection prob- 
abilities. 

Notice to Policyholder and Third Party 


Another step which the field office must 
take promptly in order to protect the com- 
pany’s interests is to notify the policyholder 
that his right of recovery against the third 
party is transferred to the company as to 
any payment it might be obligated to make 
to him under the policy. He should be in- 
formed that if he makes any settlement 
which would preclude the company from 
recovering any payment made to him by 
it, without its consent, the company is re- 
leased from its obligations under the policy. 
He should also be told that the company 
will seek to recover both his and its claim 
against the third party and that the ex- 
penses and the recovery will be shared 
ratably in proportion to the respective in- 
terests of both. 

Similarly, as soon as it is determined 
that liability rests with the third party, 
the field office should notify such third 
party (or his insurance carrier) of the in- 
terest of the company to forestall settle- 
ment by either of them with the policy- 
holder and thus destroy its subrogation 
rights. Failure on the part of the company 
to take this eo might result in it 
being limited to recoup its payment from 
the financial responsibility of its own in- 
sured, as against that of the third party or 
the certain financial responsibility of his 
insurance carrier. 


The Duty to Press Collection 
The standard form of automobile insur- 
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ance policy provides that in the event of 
any payment under the pcr. the com. 
pany shall be subrogated to all the jp. 
sured’s rights of recovery against any per. 
son or organization. Thus the company 
acquires and retains the legal right to de. 
termine whether collection should be 
pressed or abandoned. Legally, there js 
no duty upon the company to press collec. 
tion of its subrogation rights and to join 
therewith the policyholder’s claim for his 
loss. There is no promise in the policy 
that the company will do so—nor do the 
companies advertise any such promise. 

If the company does press collection and 
obtains a settlement offer satisfactory to 
it, but not to its insured, it has the legal 
right to settle its own claim with the party 
charged with responsibiliy, or his insur. 
ance carrier, provided such other party 
will agree to settle the company’s claim 
separately. It can, in such cases, inform 
the policyholder that it has done so and 
that he will be obliged to attempt to col- 
lect his deductible payment himself. Any 
release executed and delivered by the com- 
pany in such a situation, should be spe- 
cifically limited to the interest of the com- 
pany, and should not purport to release 
the right of the policyholder to collect or 
recover his deductible payment. Where 
suit to enforce collection has already been 
started in the name of the policyholder, 
the suit can be dismissed under such a 
settlement but the order of dismissal should 
be qualified so that it does not prejudice 
the policyholder’s right to subsequently in- 
stitute suit for recovery of his deductible 
payment. 

Lest the above appears to be unfair to 
the policyholder, it should be remembered 
that he may, if he chooses, proceed first 
against the person upon whom responsibil- 
ity for the accident rests for the full amount 
of the loss sustained by him. However, the 
policyholder will usually not elect to do 
so in cases where the loss is substantially 
in excess of his deductible payment. 

Furthermore, while the above sets forth 
the legal situation, it should be the policy 
of the company to require a practical con- 
sideration of the situation. Where the fac- 
tors that determine whether action should 
be taken are favorable, the company presses 
oneareas including the collection of the 
policyholder’s deductible payment. 


Throughout the entire procedure the pol- 
icyholder’s desires should be thoroughly 
considered and given proper evaluation 
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and treatment by the company. Similarly, 
the acceptance of a settlement offer for the 
company’s claim alone is not recommended, 
and should be confined to cases of extreme- 
ly unreasonable and uncooperative policy- 
holders. It is mentioned above in order to 

int out the complete legal, as distin- 

ished from practical, control the com- 
pany has in such situations. 


Factors In Determining Whether Collection 
Should Be Pressed 


Whether the company should press col- 
lection of both its own interest and that 
of the policyholder, should generally be 
determined by the same factors which 
would guide the company if the entire in- 
terest in the proceeds of collection were its 
own. 

Under the type of case now under con- 
sideration, there is an additional factor 
which, at times, needs to be considered, 
namely, the record of the insured with the 
company. By this is meant his previous 
accident record, his promptness in paying 
premiums, his past cooperation on previous 
losses and his general all around desirabil- 
ity as a future risk and customer. For ex- 
ample, this factor might come into play in 
acase where the loss sustained is only slight- 
ly in excess of the deductible payment re- 
quired to be paid by the insured thus mak- 
ing the payment of the company small. For 
the purposes of illustration, assume the loss 
is $65 and the policyholder carries a $50 
deductible collision policy. The fact that 
the company’s payment is only $15 might 
tend to raise the question, in the mind of 
the person handling, whether the cost of 
further handling of the file both in time 
and money would equal or approximate 
the amount of the company’s interest, and 
whether drawnout collection efforts would 
be justified. If such question arises, this 
factor of the record of the insured with the 
company requires thorough consideration 
since it might be determinative of the 
question of whether collection efforts 
should be undertaken. For instance, if the 
record of the insured is excellent and the 
merits of the claim on liability and the 
financial responsibility of the third party 
are favorable and there is also no fear of 
a dangerous counterclaim, the company 
would in all likelihood decide to seek vig- 
orously collection of both claims even 
though the net return to the company 
would be small, if anything. On the other 
hand, if all other factors were the same 
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but the record of the insured was clouded 
by frequent previous losses, and lack of 
a cooperative attitude in connection there- 
with, or if his general record was one which 
would cause both underwriter and claim 
man to question his value as a future risk 
and customer, the company may decide 
against pressing collection of both claims. 
Since there is no legal obligation on the 
company’s part to do so, the policyholder 
might, in such cases, be told in a polite 
and frank way that the cost in time and 
money would not justify the company’s 
pressing the claims. Of course, if the legal 
liability or financial responsibility of the 
third party is in doubt or questionable, it 
would be advisable to give that as the rea- 
son to the insured for not pressing collec- 
tion, rather than the absence of a legal ob- 
ligation to do so or that the cost in money 
and time does not warrant the company’s 
engaging in such endeavor. 


Right to Policyholder’s Cooperation and 
Assistance 


Where it is necessary for the policyholder 
to give evidence, attend hearings or attend 
trial, the company has the same right to 
his assistance and cooperation where he 
has a financial interest in the proceeds, as 
it has where the company has the entire 
interest. His having such an interest will 
ordinarily have the effect of lessening the 
policyholder’s natural resistance to appear- 
ing and giving evidence in court. Here 
again, there is no duty upon the company 
to reimburse him for his loss in so appear- 
ing and attending, but, where warranted, 
the company should reimburse the policy- 
holder for transportation, loss of time, and 
other expenses, all prorated according to 
the amount of his interest if substantial. 


Where the Policyholder Decides to Proceed 
First Against the Third Party 


Where a policyholder carries collision 
or comprehensive coverage, the collision or 
comprehensive carrier should not try to 
induce him in the first instance, to proceed 
against the other driver to collect his loss, 
even though it appears that the tort liabil- 
ity rests upon the other driver. If the in- 
sured, however, of his own volition, decides 
or elects to proceed against the other per- 
son responsible and does not choose to 
make a claim under his collision or com- 
prehensive coverage, the company need not 
dissuade him, but it should assure him 
that it stands ready to perform its obliga- 
tions under its policy. 
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If the policyholder was not negligent 
and did not cause the accident, he is often 
quite hesitant about paying out or advanc- 
ing the amount of the deductible required 
of him in order to get his car repaired. 
Perhaps he is financially unable to do so 
at the moment, and prefers to proceed first 
against the party who is at fault. The de- 
sire of the (on ay should be deter- 
mined after he has been told about the 
mechanics of, and the probabilities of col- 
lection, with its attendant costs, problems 
and delays. It might well be possible for 
him to make a better collection recovery 
for himself than the company can make 
for him. This because of the still current 
practice of some companies to discount 
subrogation claims of other companies be- 
cause they are companies, rather than in- 
dividuals that are seeking reimbursement, 
and because of their refusal to handle such 
claims strictly upon their merits. 

Generally, the cases in which the policy- 
holder will prefer to first proceed against 
the party who is at fault, will be those in 
which the loss sustained by him is not sub- 
stantially in excess of his deductible pay- 
ment. It is not as likely that he will choose 
to do so where his loss is greatly in excess 
of his deductible payment for various rea- 
sons. The smaller amount involved will 
tend to make the collectibility appear eas- 
ier to him. A large loss will tend to make 
him believe there will be greater delay in- 
volved because of more estimates and in- 
vestigation being required on the part of 
the other carrier, or because of less like- 
lihood of the third party being willing or 
able to pay the loss sustained by him. There 
is also the P pewes' possscombs desire to get his 
car repaired and operating as soon as pos- 
sible, which might well lead him to the 
conclusion that this can best be achieved 
by allowing his own company to undertake 
repairs under his collision policy. 

However, if and when the policyholder 
does decide first to proceed against the 
third party, what can and should the com- 
pany do to help him? It can, of course, do 
everything that was mentioned previously 
in the discussion of how to help the policy- 
holder collect his loss where he carries no 
collision coverage, or where the loss is less 
than the amount of the deductible pay- 
ment. Indeed it can and should do much 
more when there is a potential loss which 
the policyholder later may ask the com- 
pany to pay. This interest is sufficient for 
the company to take a much more active 
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part in the collection effort without rup. 
ning afoul of the charge or pronouncement 
that the company, in so doing, is engaging 
in the practice of law. Instead of confining 
itself to mere suggestions or answering 
questons, it can under this situation recom. 
mend or advise that certain steps or pro. 
cedures be taken and can actively assist 
the policyholder in the preparation of claim 
forms, collection letters to be signed by 
him, and in other ways. Indeed such ef. 
forts on the part of the company can result 
in a dual advantage to it. First, it will 
make collection from the third party or 
other insurance carrier more probable, and 
thus lessen the possibility of a subsequent 
claim against the company by the policy. 
holder. Secondly, if the collection effort 
of the policyholder fails, and a subsequent 
claim is made by him against the company, 
his previous activities will not have been 
of a character that would embarrass or 
jeopardize the company in its later prose- 
cution of its own claim or the claims rep- 
resenting both interests. 


Without proper help from the company, 
the policyholder might “mess up” the sub- 
sequent prosecution of the joint claim in 
several ways. He can place the amount of 
his loss in doubt by having repairs to his 
car started at once wtihout allowing his 
company or the other carrier to inspect his 
damage or by not fortifying himself with 
estimate of at least two garages. His in- 
surer should, therefore, work closely with 
him to establish the correct amount of his 
loss, having its own material damage man 
estimate the loss where deemed wise, or 
recommend when feasible that he go toa 
gatage it knows other carriers often use 
or are apt to be acquainted with and held 
in good repute by them. 

The policyholder can also make many 
false steps if left to fill out the claim form 
of the other carrier. If he states he has 
collision insurance in one company, the 
other carrier might tell him to make claim 
against the collision insurer and that they 
will later discuss settlement of the joint 
claim with such carrier. In this subsequent 
discussion they may follow the still cur- 
rent practice of some companies of dis- 
counting the claim because of the collision 
insurer’s interest therein and refuse to set- 
tle strictly upon its merits. While such in- 
surer might ultimately recover the entire 
claim by litigating it, the attending costs 
will result in both the policyholder and 
the insurer not recovering the full amount 
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of their respective interests. He might also 
reveal in the claim form the names and 
addresses of favorable witnesses instead of 
merely stating that he has such witnesses, 
and thereby allow the other side to contact 
them and possibly obtain a contrary state- 
ment from them which would later work 
to his and his insurer’s disadvantage. Or 
in the claim for damages he might tell 
gnte illogical or confusing version of how 
the accident occurred. The distance the 
other car was from him when he first saw 
it, its exact location at that time, the loca- 
tion of the respective cars at the time of 
impact, and the distance both cars traveled 
after the impact are especially important 
portions of his story. 

Because of the many chances of the pol- 
icyholder adversely affecting the situation 
by preparing and sending a claim for dam- 
ages to the other carrier on his own accord, 
his insurer should seek actively to help him 
properly make out and complete it. It is 
to its interest to do so because should the 
other carrier refuse to pay the claim or to 
make a fair compromise, the policyholder 
might subsequently call upon his insurer 
to repair his car or pay him the loss over 
and above his deductible payment. It then, 
in its deliberations on collection probabili- 
ties, would want to know the contents of 
any such statement or claim form. Thus, it 
should make and retain a copy of its con- 
tents for its own file when it actively as- 
sists in its preparation. If it does not ac- 
tively so assist, it should request the policy- 
holder to allow it to see the form before 
sending it to the other carrier in order 
that such copy may be made. Obviously his 
insurer’s reasons for wanting same should 
be explained to him. 

The policyholder can also jeopardize his 
recovery possibilities by signing and deliv- 
ering a release when he should have only 
signed and delivered a covenant not to sue. 
For example, suppose two other cars have 
a collision at an intersection and one of 
the cars goes out of control and strikes the 
insured’s parked car. He, as a result of 
presenting his claim to the insurance car- 
riers of both other cars involved, might 
obtain an offer of 50 percent from one 
of them and be told that the remainder 
will have to be collected from the other car- 
rier. If he accepts the settlement and ex- 
ecutes and delivers a release, he thereby 
also releases the joint tort feasor and if 
the execution of such release is known by 
the insurance carrier of the second other 
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car involved, it will refuse to pay him 
anything. The policyholder also, by the 
execution and delivery of such release, can- 
not properly call upon his insurer to pay 
the balance of his loss (less his deductible 
payment) because his right against such 
insurer is limited to the extent it is preju- 
diced by such release. Therefore, the de- 
struction of the company’s subrogation 
right against the joint tort feasor, under 
the rule that the release of one tort feasor 
releases all, leaves the policyholder with a 
50 per cent collection and no opportunity 
of collecting the balance, or any portion 
thereof, anywhere. The importance of prop- 
erly warning the policyholder of this pit- 
fall in cases involving more than one tort 
feasor is readily seen. 

When the policyholder elects to proceed 
first against the third party to collect his 
loss, his insurer’s file should remain open 
until after it has kearned the result of 
such collection efforts. Experience will oft- 
en tell the company when it is likely that 
the claim will be paid in full by the other 
carrier, but it should not be left to an 
assumption. Until the insurer is certain 
that colkection to the satisfaction of its pol- 
icyholder has been accomplished by him, it 
has a potential collision claim outstanding 
which it will want to guide and service 
well. A closed file will not allow it to do 
this. 

While the company’s ability to aid the 
policyholder in this type of case is consider- 
ably greater than where no potential col- 
lision claim against the company exists, 
there are still some limitations on its part. 
It cannot properly send a collection letter 
over the company’s signature until after 
claim has been made by the policyholder 
against the company. And it cannot insti- 
tute litigation or advance the costs there- 
for until after it has paid the policyholder 
its share of his loss. 


Where The Third Party Settles With The 
Policyholder 


After the company has paid the policy- 
holder the amount of the latter's claim, 
settlement by the third party and obtain- 
ment of a release from the policyholder 
will not be a bar to the subsequent action 
of the company for its interest, if the third 
party was aware of the interest of the com- 
pany at the time of such settlement. The 
previous joint claim of policyholder and 
company is thereby severed, the interest of 
the policyholder being released and the 
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company’s subrogation rights as to its in- 
terest remaining in full force and effect. 

If, however, at the time of such settle- 
ment with and release by the policyholder, 
the third party is not aware of the interest 
of the company, the release has the effect 
of not only releasing the policyholder’s in- 
terest, but the subrogation rights of the 
company are destroyed as well. The com- 
pany in such case is limited to recoupment 
of its payment from the often uncertain 
financial responsibility of its policyholder. 

The above is also true where the insur- 
ance carrier of the third party settles and 
obtains a release from the policyholder. 
Therefore, as in the case where the com- 
pany has the entire interest in the proceeds 
of collection, it gives seasonable and prop- 
er notice to the third party, or the insur- 
ance carrier, of the existence of its cover- 
age and rights and warning such persons 
not to settle with the policyholder without 
safeguarding the company’s interest. Sim- 
ilarly, too, this notice does not await the 
actual time of payment by the company, 
but is ordinarily sent as soon as it is de- 
termined tentatively that responsibility for 
the accident rests with the third party. 
A letter is also generally sent to the policy- 
holder at the same time, requesting him 
not to settle with the third party or his 
insurer, or execute a release without the 
consent of the company. 


Where the Policyholder Releases the 
Tort Feasor 


If the policyholder proceeds first against 
the tort feasor and the latter settles with 
the policyholder and obtains a release from 
him, the right of the policyholder agairist 
the company is limited by the extent to 
which the company is prejudiced by such 
releases: Thus, if a policyholder has a loss 
of $200 and proceeds first against the tort 
feasor and releases such person without 
consent of the company upon settlement 
and payment of $150, the policyholder has 
no further claim against the company be- 
cause the execution and delivery of the 
release has destroyed its subrogation rights. 

As was previously mentioned, where there 
are two or more tort feasors, the release 
of one operates as a release of all, and the 
subsequent right of the policyholder 
against the company is limited to the ex- 
tent such release has prejudiced the com- 
pany’s right to recover its interest. 

If the policyholder releases the third 
party 2fter the company has paid its por- 
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tion of the loss, and does so without the 
third party having notice of the company’s 
interest, the company must recoup its pay- 
mrent from the policyholder. Seeking reim. 
bursement from the policyholder is ob. 
viously a delicate task to perform so as not 
to create ill will on his part, but still make 
him understand he is not entitled to re. 
tain the double recovery. If the policy. 
holder does not reimburse the compan 
voluntarily, it has the difficult task of de. 
ciding whether to sue its own policyholder, 
Finally, if such decision is in favor of pro. 
ceeding with the litigation, there is the 

uestion of the financial responsibility of 
} ve insured. It will be seen that such a po- 
sition is not a comfortable one for the com- 
pany. The need to give seasonable notice 
to the policyholder of the effect of giving 
a release is great where he elects to first 
proceed against the tort feasor, and the 
need to give him seasonable notice that no 
settlement or release should be entered into 
by him without the consent of the com- 
pany where claim is made first against it, 
is equally as great. 


Keeping the Policyholder Informed and 
Satisfied 

Keeping the insured fully and seasonably 
informed is so important it can hardly be 
overemphasized because ordinarily a prop- 
erly informed policyholder will be a satis- 
fied policyholder. Dissatisfaction on his part 
almost always arises from his lack of know/l- 
edge of the complexities of the entire sub- 
ject of collection procedure, and from the 
company’s failure to perform a tactful, 
friendly and interested job of explaining 
what he and it can and cannot do and what 
it is presently doing about collecting the 
joint claim. Claim personnel who deal 
with the subject regularly and are quite 
familiar with it, are likely to forget that 
this is not the case with the policyholder. 
It is usually all very foreign to him. How, 
specifically, should the company go about 
keeping him informed—and satisfied? 

Usually, the first person to interview 
the policyholder after the accident is the 
material damage or casualty adjuster. If the 
subject of collection procedure arises at 
that first meeting or if it should be brought 
up by the adjuster, before the company 
has sufficient information to determine 
tentatively whether collection should be 
pressed, the adjuster should explain the 
factors that need to be considered before a 
conclusion is reached. He can tell the pol- 
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icyholder, if such is the fact, that it is too 
early to say what should be done, and that 
the adjuster will confer with him as soon 
as the company has enough information 
on which to base sound judgment. He 
might also indicate what the company in- 
tends to do to determine its future position 
-such as obtaining a police report, state- 
ments of occupants of the cars and other 
witnesses, the financial responsibility of the 
third party, canvass for witmesses, etc. 


When the company has acquired the 
necessary information, the adjuster or ex- 
aminer should follow through and inform 
the policyholder of its conclusion. If the 
company feels that it is not sound to press 
collection, it should be frank to tell the 
policyholder why it has reached this opin- 
ion. This should tend to allay any false 
hopes or expectations on his part. The 
company’s failure to thus work frankly 
with him can be the basis for misunder- 
sanding and dissatisfaction on his part 
which he will often express in complaint 
letters. The average person’s natural incli- 
nation to place the entire responsibility for 
the accident on the other fellow, his un- 
familiarity with the merits of the claim 
from the standpoint of legal liability, the 
financial responsibility of the third party 
or the expense of needed litigation, must 
ever be kept in mind. 


If it is concluded that collection should 
be undertaken, the adjuster or examiner 
should be sure promptly to explain to the 
policyholder what the company intends to 
do toward effecting collection, and also how 
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the expenses of litigation and the amount 
recovered will be apportioned between 
him and the company. It should be re- 
membered that he is, in all probability, 
entirely unfamiliar with these things as 
well, and that he might have some false 
notions about the customary and usual 
procedure. It was probably not explained 
at the time he purchased his policy and 
he has had no other opportunity to know 
of the company’s procedures and the rea- 
sons for them. An early and full explana- 
tion of what will be deducted from the 
eventual recovery, and what he can rea- 
sonably expect to receive, will tend to avoid 
later surprise and disappointment on his 
part, as to the amount he actually receives. 
An early and full explanation of what 
the company intends to do to effect col- 
lection will tend to avoid disappointment 
on his part as to the attitude of the com- 
pany and the collection efforts it makes. 

During the course of the company’s re- 
covery efforts, the policyholder should be 
kept currently informed of its activities. 
He should be told of all settlement offers, 
denials by the other side, the institution 
of suit, the probable date, place and time 
of trial, the likelihood of continuances, 
and the fact that he will be told of all 
important future developments. 

In conclusion, the hope is expressed that 
if the detailed thought and procedure here- 
in outlined is thoroughly studied, improved 
upon and carried out, chat the vital public 
relations of the companies with their in- 
sured groups will be measurably en- 
hanced. 


Accidents Aboard Vessels on Navigable Waters 


By F. J. Canty 
Associate Counsel, United States Casualty Company 
New York City 


HE Constitution of the United States 

provides that the judicial power of the 
United States shall extend to “all cases of 
admiralty and maritime jurisdiction.” This 
does not mean that every case touching a 
ship or her affairs must necessarily be 
heard by a Federal Court sitting in ad- 
miralty. The common law court always had 
jurisdiction of a cause of action against 
a ship owner in contract or in tort when 
he could be reached personally and money 
damages only were demanded. That right 


was not taken away by the grant in the 
Constitution but the right also to hear 
such cases as well as other cases of admiral- 
ty jurisdiction was given to the newly con- 
stituted Federal judiciary. The admiralty 
law as we use it comes from ancient de- 
cisions, for admiralty cases are as old as 
navigation itself. Benedict on Admiralty, 
Fifth Edition, Sec. 6, states: “Every mari- 
time nation has certain rules or laws in 
relation to ships, shipping and maritime 
matters—rules peculiar to itself, such as its 
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Navigation act, the municipal regulation 
of its harbors, creeks, bays, and navigable 
rivers and of its own vessels; its rules in 
relation to wrecks, obstructions in rivers, 
prohibited nets, royal fisheries and other 
droits of the admiralty, constituting its 
maritime policy. These were originally en- 
forced by the admiral, exercising in part 
a high executive and administrative func- 
tion, which was a portion of the royal 
prerogative and was, in substance, confined 
to the waters and vessels of his own na- 
tion. The admiralty court was the forum 
through which and by the aid of whose 
process, when necessary, these local mu- 
nicipal and administrative laws were en- 
forced and their violators punished. These 
are properly the admiralty law of any 
country. Cases arising out of these laws 
are cases of purely admiralty jurisdiction. 
The administration of the law of the sea 
has passed into the hands of the regular 
courts of justice but the system of law thus 
administered has retained the name of ad- 
miralty law though the name and power 
of the admiral have ceased to be known 
in its execution.” 

The wide purpose of the Constitution 
was to unify the several States, the whole 
people, in their international and inter- 
state relations and all other purposes were 
subordinate and ancillary to this. 

It will serve no useful purpose to dis- 
cuss the law as it existed prior to the 
Acts of Congress March 30, 1920, June 
5, 1920, and March 4, 1927 but it is of 
passing interest to note the earlier obliga- 
tions of the owner or the charterer of a 
ship to the seamen. In The Osceola, 189 
U. S. 158, decided about 50 years ago, the 
members of the crew had no cause of ac- 
tion against the employer for injuries suf- 
fered during the voyage if the employer 
had sent the ship to sea in good condi- 
tion, that the negligence of the captain 
or the mates was not imputable to the 
employer and that the only remedy avail- 
able to the injured seaman was his right, 
irrespective of negligence, to the cost of 
cure and wages to the end of the voyage. 
The word cure (from the Latin, cura) is 
used in its original meaning of care and 
means proper care, not a positive cure 
which may be impossible. The Mars, 149 
Fed. 729. 

In August, 1914, shortly after the New 
York Workmen’s Compensation Act went 
into effect, Jensen was killed while engaged 
in unloading the steamship. He was em- 
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ployed by the Southern Pacific Co., the 
owner of the ship and his widow was given 
compensation under the New York Ac 
(215 N. Y. 514). The United States gy. 
preme Court reversed (244 U. S. 205) hold. 
ing that State legislation is not permitted 
to displace the characteristic features of 
the maritime law or to impair that uni. 
formity which in international and int. 
state relations the Constitution designed 
to establish in conferring the maritime 
power a the United States. October 
6, 1917 Congress passed an act giving to 
“claimant the rights and remedies under 
the Workmen’s Compensation Law of any 
State.” That enactment made no exception 
of mariners although by maritime law they 
had Serpe rights and remedies. The Act 
was held unconstitutional in Knickerbock- 
er Ice Co. vs. Stewart 253 U. S. 149. The 
ground of the decision was that Congress 
may not delegate to the States legislative 
power which the Constitution bestows on 
Congress and which is in its nature non- 
delegable and the domain of maritime law; 
and jurisdiction having been entrusted to 
the federal government by the Constitu- 
tion in order to establish uniformity in 
maritime matters, Congress may not de- 
feat that purpose by subjecting maritime 
affairs to the variant legislation of the 
States. Later in Grant Smith-Porter Ship 
Co. vs. Rhode, 257 U. S. 469, a carpenter 
working in the employ of a shipbuilding 
company upon a vessel launched but un- 
completed, had accepted the elective 
Workmen’s Compensation Law of Oregon 
by failure to give notice of his rejection 
and by making payments to the Industrial 
Accident Fund ‘by way of deductions from 
his wages. It was held that his employment 
was non-maritime as the construction of 
a ship is not in this country a maritime 
subject-matter and the parties had not con- 
sciously contracted in contemplation of the 
general system of the maritime law. In 
such circumstances the Supreme Court held 
that the regulation by a local rule of the 
rights, obligations and consequent liability 
of the parties, as between themselves, 
would not necessarily work material preju- 
dice to any characteristic feature of the 
general maritime law or interfere with the 
proper harmony or uniformity of that law 
in its international or interstate relations. 


Longshoremen’s and Harborworkers’ 
Compensation Act 


This Act went into effect March 4, 1927 
and provided Workmen’s Compensation 
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benefits to employees “engaged by the 
master to load or unload or repair” a ship 
other than “any small vessel under 18 tons 
net;” the Act does not include as an em- 
ployee “a master or member of a crew” of 
a vessel. The Act covers in respect of dis- 
ability or death of an employee “but only 
if the disability or death results from an 
injury occurring upon the navigable wa- 
ters of the United States (including any 

dock) and if recovery for the disability 
or death through the Workmen’s Compen- 
sation proceedings may not validly be pro- 
vided by State law.” The Act does not 
cover an officer or employee of the United 
States or any agency thereof or of any 
State or foreign government, or of any 
political subdivision thereof. In the Act 
the term “employer” means an employer 
any of whose employees are employed in 
maritime employment, in whole or in part, 
upon the navigable waters of the United 
States (including any drydock). The op- 
eration of a drawbridge over a navigable 
river is not maritime in character for it is 
not an aid to navigation but a required 
means of preventing interference there- 
with. The fact that the employee fell from 
the bridge into the water and was drowned 
did not make the case one of exclusive 
maritime jurisdiction and therefore State 
compensation was owing: 14 S.E. 2nd 461 
Ga. Supreme Court; 14 S.E. 2nd 760. An 
employee of a warehouse company went 
on board ship to see where certain parts 
of the cargo were placed in order to prop- 
erly direct the unloading of the ship when 
he fell into a hatchway and was killed. 
Held his work bore no relation to the 
navigation of the ship and his claim was 
solely under the State Workmen's Com- 
pensation Law. His work was to locate 
the shipments for various parties and then 
instruct the stevedore. The court said 
there was nothing in the record to show 
that the information sought by the man 
upon the ship was not available to him 
on shore and that therefore he was not 
engaged in performing any work of a mari- 
time character or nature and the work 
bore no relation to navigation but was a 
matter of local concern. This case is Dim- 
ino us. Independent Warehouses, Inc. 284 
N. Y. 481; 31 N.E. 2nd 911. The court cited 
as authority Grant Smith-Porter Ship Co. 
vs. Rhode 257 U. S. 469 where a carpenter 
was injured while engaged in construction 
work on a nearly completed ship that was 
lying in navigable waters. The construc- 
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tion work had no direct relation to navi- 
gation “and the application of the local 
law (W.C.) cannot materially affect the 
rules of the sea whose uniformity is essen- 
tial;” also cited was Millers Indemnity Un- 
derwriters vs. Braud 270 U. S. 59 where 
a diver was drowned while sawing off sub- 
merged timber of an abandoned way once 
used for launching ships, which had be- 
come an obstruction to navigation. The 
court there said: “The record discloses 
facts sufficient to show a maritime tort 
to which the general admiralty jurisdic- 
tion would extend save for the provision 
of a State Compensation Act; but the mat- 
ter is of mere local concern and its regu- 
lation by the State will work no material 
prejudice to any characteristic feature of 
the general maritime law.” In Rosengrand 
vs. Havard 273 U. S. 664, another decision 
referred to by the New York Court, a 
lumber inspector went on board ship to 
check cargo of lumber then being dis- 
charged. It was held that the contract of 
employment had no relation to navigation 
and was non-maritime and therefore the 
State Compensation benefits were owing. 

Where vessel had been out of commis- 
sion for an indefinite period of time, but 
there was intention to recondition it and 
put it back in service on high seas it was 
subject to admiralty jurisdiction so that 
services of watchman or caretaker were 
“maritime” in character and the watch- 
man was under the protection of the Har- 
borworkers’ Act since he was doing work 
of the sort performed by harborworkers 
and this distinguished from those employ- 
ed on the vessel to aid in her navigation. 
This is the case of Hillcole vs. Steffen, 
Calif. 136 Fed. 2nd 965. The court quoted 
from South Chicago Coal Co. vs. Bassett 
309 U. S. 254 that the Harborworkers’ Act 
was “intended to leave entitled to compen- 
sation all those various sorts of longshore- 
men and harborworkers who were perform- 
ing labor on a vessel and to whom State 
compensation statutes were inapplicable” 
and “the persons suffered are those whose 
services aboard the vessel are of the sort 
performed by longshoremen and harbor- 
workers and thus distinguished from those 
employees on the vessel and are naturally 
and primarily on board to aid in her navi- 
gation.” It was maritime activity in Parker 
vs. Motor Boat Sales 62 U. S. Supreme 
Court Reporter 221 where the defendant, 
a dealer in motor engines for small boats 
had sent two motors to be attached to a 
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boat and tested for the benefit of a cus- 
tomer. An employee regularly working as 
a porter on defendant’s premises was sent 
to aid in attaching the motors and later 
accompanied the tester in the boat and 
through accident he was drowned. Claim 
was made under the Harborworkers’ Act. 
The court said “Habitual performance of 
other and different duties on land cannot 
alter the fact that at the time of the acci- 
dent he was riding in a boat on a navi- 
gable river, and it is in connection with 
that clearly maritime activity that the 
award was here made,” citing Northern 
Coal Co. against Strand, 278 U. S. 142; 
Employers Liability Assurance Corp. vs. 
Cook, 281 U. S. 233, and calling attention 
to the provision that the Harborworkers’ 
Act contains with respect to “employees 
(who) are employed . . . in whole or in 
part upon the navigable waters of the 
United States.” 

Work on board ship in navigable waters 
must in its nature be maritime before the 
claim for injury can be made under the 
Harborworkers’ Act; it is well stated in 
2 Corpus Juris Secundum, Admiralty, Sec. 
38, page 98 as follows: “It is settled that 
a contract to build a ship, or to supply 
material for the construction thereof, is 
non-maritime and not within the jurisdic- 
tion of admiralty. The rule includes a 
contract for work or material to complete 
a vessel after the hull has been launched; 
but, distinguishing reconstruction from 
construction, the rule does not include a 
contract for work or material by way of 
alteration, even if extensive, for example, 
equipping a completed vessel for a par- 
ticular kind of service, or lengthening a 
vessel which has been employed in navi- 
gation; such contracts are maritime and 
within the jurisdiction of admiralty.” Rob- 
bins Drydock Co. vs. Kierejewski 261 U. S. 
479. Where the work is non-maritime it 
is a matter of mere local concern and the 
State law applies, there being no intru- 
sion on admiralty; if the work is mari- 
time then the Harborworkers’ Act as pro- 
vided by Congress applies except to mem- 
bers of the crew of the vessel. 

Where State laws apply suit may be 
brought in the State Court but under the 
Harborworkers’ Act the suit must be 
brought in the Federal Court for the Dis- 
trict in which the injury occurred; 120 
Fed. 2nd 230 Mo. 


A somewhat perplexing question was 
before the court in Travelers Ins. Co. vs. 
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Branham 136 Fed. 2nd 873 Va. as to 
whether a drydock under construction is 
a “drydock” as included in the Harbor. 
workers’ Act. The drydock was to be 1100 
ft. long and 150 ft. wide and was adjoining 
the river. It had been about 1/20th com. 
pleted when the accident occurred by an 
employee of the contractor accidentally 
falling from a gangplank extending from 
a barge floating in the water within the 
drydock and striking the shore below 
mean low tide. The contention of the de. 
fendant was that the word “drydock” in 
the Harborworkers’ Act meant a completed 
drydock and not a drydock under con. 
struction; that the accident did not occur 
upon navigable waters of the United States 
and that the man was not engaged in any 
maritime employment. Held: that said 
Act, as a remedial statute, must be liberal- 
ly construed, citing Baltimore and Phila- 
delphia Steamboat Co. vs. Norton 284 U. §. 
408 and that “since the enactment of the 
Act, the United States Supreme Court, in 
this particular connection, has certainly 
given a restricted application to the doc- 
trine of local concern, when the applica- 
tion of that doctrine would deny a remedy 
under the Act,” citing Parker vs. Motor 
Boat Sales Co. 314 U. S. 244, 62 S. Ct. 
221, hereinbefore referred to, and added 
“It would seem that Congress, in the Act, 
intended to exercise the fullest extent of 
all the power and jurisdiction it possessed 
over the subject matter. Crowell us. Ben- 
son, 285 U. S. 22.” The Commission in this 
case had ‘found that the work was mari- 
time, that the accident occurred on navi- 
gable waters and that a drydock under 
construction is a drydock within the mean- 
ing of the word as used in the Harbor- 
workers’ Act. One may not agree with any 
or all of these conclusions as they are 
stated; had the finding been based on the 
fact that the man fell from the gangway 
which was part of the barge floating on 
the water within the dock being construct- 
ed and the water being part of the ad- 
joining river there would seem to be jus- 
tification for the award of compensation 
that the barge was a “vessel” and was in 
navigable waters of the United States,” but 
still the character of the work was not 
maritime. In support of the holding the 
court cited as authority Davis vs. Depart- 
ment of Labor 317 U. S. 249 and quoted 
from the words of Mr. Justice Black as 
follows: “Where there has been a hearing 
by the Federal Administrative Agency en- 
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trusted with broad powers of investigation, 
fact finding, determination, and award, 
our task proves easy. There we are aided 
by the provision of the Federal Act 33 
U. S. C., Sec. 920, 33 U. S. C. A., Sec. 290, 
which provides that in proceedings under 
that Act, jurisdiction is to be ‘presumed 
in the absence of substantial evidence to 
the contrary.’ Fact findings of the agency, 
where supported by the evidence, are made 
final. Their conclusion that a case falls 
within the Federal jurisdiction is there- 
fore entitied to great weight and will not 
be rejected in cases of unapparent error.” 
One injured while employed as pipe fit- 
ter on freighter being rebuilt as a naval 
vessel at drydock in harbor was not en- 
d in “commerce or navigation upon 
navigable waters” of United States, and 
hence was entitled to compensation under 
the State Workmen’s Compensation Act. 
This is the case of DeGraw vs. Todd, N. J., 
44 Atl. 2nd 513. The court stated the ves- 
sl, when completed, would become an 
A. P. attack transport for Pacific duty. 
The vessel could not move until the refit- 
ting was done. The work was not in the 
nature of repair but a rebuilding. See 
Davis vs. Dept. of Labor, 317 U. S. 249, 
63 S. Ct. 225. “A navy is not engaged in 
commerce under any circumstances. . . 
In this case, the freighter was out of com- 
mission at the time the accident occurred. 
When rebuilt she would be a naval vessel. 
The transformation would be complete.” 


Seamen 


By act of Congress June 5, 1920 (amend- 
ing sec. 20, Act of March 4, 1915), any 
saman suffering personal injury in the 
course of his employment may at his 
election maintain an action for damages 
at law with the right of trial by jury and 
in such action all statutes of the United 
States modifying or extending the common 
law right or remedy in cases of personal 
injury to railroad employees apply, and, 
in the case of death of any seaman as a 
result of any such personal injury, his 
personal representative may maintain an 
action for damages at law with the right 
of trial by jury, and in such action all 
statutes of the United States conferring or 
regulating the right of action for death 
in the case of railway employees are ap- 
plicable. This provision by Congress is 
often called the Jones Act. The railroad 
act to which it refers is commonly known 
as the Federal Employers Liability Act 
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and it is applicable to common carrier 
by railroad and to injuries sustained while 
the employee suffering the injury is en- 
gaged in interstate commerce. There is no 
limitation of the death benefit. Negligence 
of the employer is the basis of the claim 
and assumption of risk and negligence of 
a fellow servant are not defenses. In addi- 
tion the member of the crew is entitled 
to the cost of cure, which will be dealt 
with later. 

Failure to furnish a seaman with gog- 
gles when he was sent to scrape rust and 
paint was negligence. 115 Pac. 2nd 307, 
Ore. Life preservers must be at hand; 
112 Fed. 2nd 163, N. J. The act is in ef- 
fect when members of the crew are leaving 
the vessel temporarily where a fellow serv- 
ant is negligent in passing over other ves- 
sels in order to reach the dock; 119 Fed. 
2nd 745. An action to recover for injuries 
to seaman, sustained in employer’s ware- 
house on land while getting fishing nets 
to be used on boat on which he was em- 
ployed, was within maritime jurisdiction 
by way of maintenance and cure if no tort 
was involved, or by way of the Jones Act 
if there was negligence, as such remedies 
are exclusive of the State Workmen’s Com- 
pensation Law. Occidental Ind. Co. vs. 
Ind Com. by the Supreme Court of Cali- 
fornia in 149 Pac. 2nd 841. In the deci- 
sion is a learned and thorough discussion 
of this much disputed problem. 


The term “seaman” has been inter - 
preted to embrace those employed on a 
vessel in rendering the services custo- 


marily performed by seamen, including 
stevedores while temporarily engaged in 
stowing cargo on the vessel. /nternational 
Stevedore Co. vs. Haverty 272 U. S. 50. 

A seaman injured on shore in connec- 
tion with his work on board ship is en- 
titled to damages for negligence under 
the Jones Act and is also entitled to cost 
of cure under the Admiralty Law. In 
O’Donnell vs. Great Lakes Dredge & Dock 
Co. 63 U.S. S. Ct. R. 488, the plaintiff, a 
seaman, was injured on shore while in the 
service of his vessel which was then un- 
loading a cargo of sand through a conduit 
running from ship to shore. The court 
stated: “There is nothing in the legislative 
history of the Jones Act to indicate that its 
words ‘in the course of his employment’ do. 
not mean what they say or that they were 
intended to be restricted to injuries oc- 
curring on navigable waters. On the con- 
trary it seems plain that in taking over the 
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principles of recovery already established 
for railroad employees and extending them 
in the new admiralty setting to any seaman 
injured ‘in the course of his employment.’ 
Congress, in the absence of any indication 
of a different purpose, must be taken to 
have intended to make them applicable so 
far as the work and the Constitution per- 
mit, and to have given to them the full 
support of all the Constitutional power 
possessed. Hence the Act allows the recov- 
ery sought unless the Constitution forbids 
it,” and then concluded in a long discus- 
sion that the Constitution did not forbid it. 

A seaman injured on board ship when it 
was being iced in preparation for fishing 
could in the same suit allege a cause of 
action against the icing company and 
against the owner of the ship, the former 
being at common law and the latter under 
the Jones Act. The Federal Judicial Code 
(U.S.C. 1940 Title 28 Sec. 41, 371, 23 
U.S.C.A., Sec. 41, 371) provides in addition 
to the maritime law a “saving to suitors in 
all cases the right of a common-law remedy 
where the common law is competent to 
give it.” Such a case is Thorneal v. Cape 
Pond Ice. Co. and the owner of the ship, 
by the Supreme Court of Massachusetts 
in 74 N.E. 2nd 5. Judgment was affirmed 
as against both deefndants. 

Members of the Crew 

The term “seaman” within the Jones 
Act includes all those on board a vessel 
whose labor contributes to the accomplish- 
ment of the main objective of the voyage. 
This includes a “fisherman” on board a 
vessel engaged in fishing. See 121 Pac. 2nd 
803, Calif. 

To recover under the Jones Act one must 
be a “seaman;” to recover under the Har- 
borworkers’ Act one must not be a “mem- 
ber of the crew.” The word “seaman” as 
used in the Jones Act does not mean the 
same thing as “member of a crew” within 
Harborworkers’ Act; the term “seaman” is 
broad enough to cover not only one who 
is a member of a crew but also one who 
is not a member of a crew. A person who 
works aboard a ship cannot be a “seaman” 
within the provision of Jomes Act giving 
any seaman who suffers injury in course 
of his employment right of action to main- 
tain damages at law, if the ship is not in 
navigation. In order for an employee to be 
a “seaman” so as to be entitled to maintain 
action at law for injuries sustained in 
course of employment, it is not required 
that employee’s work be in aid of naviga- 
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tion or that he be on board primarily to 
aid in navigation. A “member of a crew” 
under the Harborworkers’ Act is one of 
those employees who is naturally and pri. 
marily on board to aid in navigation, and 
an employee cannot be a member of the 
crew of the ship if not in navigation and 
there must also be a more or less permanent 
connection between the ship and the em- 
ployee as opposed to temporary relation- 
ship existing in case of a carpenter or me. 
chanic who is brought aboard only to do 
repair work while the ship is in port. So, 
Chicago Co. vs. Bassett 309 U.S. at page 
260. In this case the court said a “ ‘member 
of the crew’ is one of those employees . . . 
who are naturally and primarily on board 
to aid in her navigation.” One cannot be 
a “member of a crew” if the ship is not 
in navigation. 

In Carumbo v. Cape Cod S.S. Co., 123 
Fed. 2nd 991 the plaintiff was an oiler 
on board ship while it was in navigation; 
the navigation season had ended and at 
the time of the accident repairs were being 
made in the engine room getting the ship 
in readiness for the next season and also 
in readiness should the ship be required 
by the Government in war service; during 
this repair work the man slept at his home 
on shore but was told to “stand by.” The 
court held it was for the jury to determine 
whether or not the ship was then “in 
navigation.” (The point was not raised that 
if the ship should be taken over by the 
Government it would then not be “in com- 
merce” and therefore outside of the Jones 
Act.) When the ship is not in navigation 
and repairs are being made it matters not 
that one injured while making the repairs 
was formerly a “member of the crew” and 
also a “seaman.” The Harborworkers’ Act 
covers and that remedy should have been 
given by the court in this case. 

A boatman, who was sole employee 
on a barge afloat on navigable waters 
and having no motive power, who was 
required to live aboard the barge and to 
be concerned with its management and 
care, but who was not mainly employed 
in loading, unloading, re-fitting and re- 
pairing was a “member of a crew” of a 
vessel and expressly excluded from the 
Harborworkers’ Act. Norton v. Warner 
Co., 64 U. S. S. Ct. Reporter, 747. The 
court there said a crew is generally 
“equivalent to ship’s company” but 
pointed out in the Bassett case (309 
U.S. at page 258) that the work does not 
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have “an absolutely unvarying legal sig- 
nificance, that the employee in the Bas- 
sett case was sane te on vessel used 
solely for fueling other vessels, that he 
had no duty pertaining to navigation 
of vessel except incidental task of 
throwing ship’s line, that his primary 
duty was to free coal if it stuck in hopper 
while being discharged to fueled vessels 
while both vessels were at rest, that he 
had no duties while vessel was in mo- 
tion, that he slept at home, boarded off 
the ship and was called each day as he 
was wanted and that the finding by the 
Commission that he was not a member 
of a crew and therefore under the Har- 
borworkers’ Act was justified. In the 
Warner case the man’s duties consisted 
of taking general care of the barge. They 
included looking after the lines and 
docks, repairing leaks, pumping out the 
barge, taking lines from tugs, respond- 
ing to whistles from the tugs, putting 
out navigational lights and signals, tak- 
ing orders from the tugboat when being 
towed and moving the barge at piers by 
capstan. The finding by the Commission 
that he was not a member of the crew 
was unwarranted. The remedy was un- 
der the Jones Act. 

In the Senate Report relating to the 
Harborworkers’ Act it was stated that 
the purpose of the Act was to provide 
compensation for those who “‘are mainly 
employed in loading, unloading, refit- 
ting and repairing ships.” 


Cost of Cure 


As stated above this means the ex- 
penses of caring for the man while ill 
or suffering from injuries. In O’Don- 
nell v. Great Lakes Dredge Co., 63 U. S. 
S. Ct. Reporter at page 491 the court 
said: ‘From its dawn, the maritime law 
has recognized the seaman’s right to 
maintenance and cure for injuries suf- 
fered in the course of his service to his 
vessel, whether occurring on sea or on 
land. . . . Such is the accepted rule of 
this Court, see The Osceola 189 U.S. 
169; Calmar v. Taylor 303 U.S. 527.” 

The latest decision by the Supreme 
Court is Aguilar v. Standard Oil Co. 
and Waterman S. S. Co. vs. Jones, two 
unrelated cases but considered in the 
one opinion, 63 U. S. S. Ct. Reporter 
930. In both instances the seamen were 
ashore on their own affairs and suffered 
injuries. It was contended by defendants 
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that cure and maintenance were not 
owing because the men were not ashore 
on the ships’ affairs. In a long opinion 
the court concludes both seamen were 
entitled to wages and reasonable ex- 
penses attending the injuries saying “In 
sum, it is the ship’s business which sub- 
jects the seamen to the risks attendin 
soa of relaxation in strange surround- 
ings. Accordingly it is but reasonable 
that the business extend the same pro- 
tection against injury from them as it 
gives to farther risks of employment.” 

The extent of the obligation to pay 
for cost of cure is discussed in Calmar 
v. Taylor 58 U. S. S. Ct. Reporter 651. 
The court stated “The seaman’s recov- 
ery must therefore be measured in each 
case by the reasonable cost of that main- 
tenance and cure to which he is en- 
titled at the time of trial, including, in 
the discretion of the court, such amount 
as may be needed in the immediate fu- 
ture for the maintenance and cure of 
a kind and for a period which can be defi- 
nitely ascertained.” 

A seaman could not recover for main- 
tenance and cost of cure where he was 
injured when he jumped from the ship 
to the dock on his own volition, in pur- 
suit of his personal affairs, after another 
member of crew refused such seaman’s 
request to place ladder over side of ves- 
sel so that he might go ashore. Held 
he was not injured in “service of the 
ship” and hence could not recover from 
ship owner for cure and maintenance. 
131 Federal 2nd 668. Ohio. 


Death on the High Seas, March 30, 1920. 
Others Than Seaman 


Under the general maritime law there 
is no right of recovery for negligence re- 
sulting in death on the high seas or 
upon navigable waters. The right of 
action dies with the person. Under the 
above entitled act, it is provided that 
whenever the death of a person shall 
be caused by wrongful acts, neglect, or 
default occurring on the high seas be- 
yond a marine league from the shore 
of any State the personal representative 
of the decedent may maintain a suit 
for damages in the district courts of the 
United States, in admiralty, for the ex- 
clusive benefit of the decedent's wife, 
husband, parent, child, or dependent 
relative against the vessel, persons, or 
corporation which would have been li- 
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able if death had not ensued. The dam- 
ages shall be ‘a fair and just compen- 
sation for the pecuniary loss sustained.” 

The law of the ship’s flag is applied 
to a case of injury upon a foreign vessel 
as the law contemplated by the contract; 
114 U.S. 355. 


Problems 


1. An employee was drowned while 
engaged in removing a bridge over navi- 
gable water. At the time of the accident 
he was on a scow and fell into the water. 
Is the cause of action under the Jones 
Act, if not, is the claim under the Har- 
borworkers’ Act or is it under the State 
Compensation Act? 
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2. Where a vessel had been out of 
commission for a long time but it was 
the intention of the owners to recondi- 
tion it and put the ship back in service 
on the high seas, meanwhile the watch- 
man on board suffered an injury in 
the course of his work. What would be 
the remedy, if any? 

3. Employee on lighter, who was 
pemmeney concerned with operating 

saree machine and supervisin wee 
ing and unloading of cargo and performin 
also the tasks of pumping the hold, handl- 
ing the line and docking or casting off, and 
making minor repairs, suffered an in- 
jury. Was he a member of a crew so 
as to be excluded from the Harborwork- 
ers’ Act? 


Examination and Cross-Examination of Expert Witnesses 
By WAYNE E. STICHTER 
Toledo, Ohio 


INTRODUCTION 
REQUENTLY “expert testimony” is 
referred to as “opinion testimony,” and 

vice versa; the two terms are not synony- 
mous. “Opinion testimony” may be given 
by either expert witnesses or by non-expert 
witnesses on such matters as identity, quan- 
tity, weight, time, distance, size, age, 
strength, heat, sickness, anger, excitement, 
character and the like, whereas “expert tes- 
timony” may be given only by an expert 
witness. Expert testimony occupies an im- 
portant place in the presentation of evi- 
dence in law suits in this day and age—far 
more so than in the.first 400 years follow- 
ing its first use, which was about the 14th 
century. 

Expert testimony is the testimony of per- 
sons who are particularly skilled, learned 
or experienced in a particular art, science, 
trade, business, profession or vocation, thor- 
ough knowledge of which is not possessed 
by men in general. Expert testimony, like 
all opinion testimony, is admitted only 
from necessity—the necessity of presenting 
to the jury certain deductions from ob- 
served facts when such deductions require 
scientific or specialized knowledge or ex- 
perience not possessed by the jury. For 
instance, jurors cannot, from their general 
common sense and experience, judge as to 
cause and effect in the medical field; and 
so provision is made for the performance 
of that function by those capable of so 


doing. The general rule of evidence against 
opinion testimony is thus relaxed to admit 
the expert, who has been variously defined 
as “‘a man of science,” “a person cognizant 
or possessed of science and skill respecting 
the special subject matter at hand,” or “one 
who has made the particular subject a 
matter for especial study, practice or obser- 
vation.” Abuses in the use of this type of 
testimony have, however, become so fre- 
quent and so great as to precipitate a very 
serious discussion among lawyers and lay- 
men regarding the desirability of imposing 
some limitation on the practice. The essen- 
tial evil, of course, is that an expert, or 
so-called expert, can be found to testify to 
any opinion which a client or his lawyer 
may wish. 


Classification and Selection of Experts 


Experts may be classified as follows: (a) 
the honest and well-qualified; (b) the hon- 
est but poorly qualified; (c) the dishonest 
and poorly qualified; and (d) the dishonest 
and well qualified. The most dangerous 
one vanes tanner are called upon to cross- 
examine is, of course, the dishonest but 
well-qualified expert witness. He knows his 
subject; he can handle himself in a remark- 
able manner under cross-examination; he is 
unscrupulous; and he will resort to lies, 
trickery and skull-duggery to put his dis- 
honest opinions across to the jury. 

The selection of an expert witness is a 
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matter of such importance as to merit great 
care on the part of counsel. The lawyer 
should conduct a thorough inquiry into 


the educational ap and practi-' 
o 


cal experience the prospective expert 
witness. He should appraise the expert on 
the basis of this fourfold classification. To 
which class does the prospective expert 
witness belong? Unless the expert is of 
“the honest and well-qualified class”, he 
should, of course, be rejected; for no law- 
yer should knowingly select an expert who 
is lacking in either professional honesty or 
professional ability. Of great importance 
also is the ability of the expert to make a 
good witness. Extensive practical experi- 
ence and other seemingly favorable quali- 
fications will go for naught if the expert is 
unable effectively to impart his special 
knowledge in such a way as to convince the 
jury of the validity of his opinions. 

It frequently happens, however, that 
counsel has no choice in the selection of 
the expert whom he is to call as his own 
witness. The client may have selected him 
before the retention of counsel. This is 
generally the case where the expert witness 
isan attending physician. In any such event 
the lawyer must make the best of it. He 
should first classify such expert and then 
plan and conduct his direct examination 
accordingly. 


Preparation for the Examination of the 
Expert Witness 


If the case to be tried is one in which it 
is reasonably expected that expert testi- 
mony will be employed, the lawyer should 
thoroughly familiarize himself with the sub- 
ject at hand by discussions with experts, 
supplemented by a thorough study of the 
available literature on the subject. It is 
impossible to examine or cross-examine in- 
telligently an expert witness without a 
thorough understanding of the expert 
phase of the case. 


The expert should be fully informed of 
all the facts concerning the matter to which 
he is to testify. Moreover, he should be 
made acquainted with related matters as 
well; thus, a medical expert who is retained 
to testify as to cause and effect in the case 
of an injury to the head should know the 
facts regarding other injuries suffered by 
the patient. It is therefore a good plan for 
counsel to furnish the expert witness with 
a resume or outline of his entire case, not- 
ing particularly those phases of the proof 
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that the expert may be called upon to ex- 
plain at the trial. 

In the discussion with the expert, the 
attorney should obtain his views as to what 
is material and what is not, so far as con- 
cerns the subject matter of the opinion 
which the expert is to give; the expert is in 
a much better position to judge of this than 
is the attorney. Inquiry should also be 
made of the expert regarding his qualifica- 
tions, and he should be advised of the im- 
portance of describing to the jury fully but 
modestly his educational and professional 
background. 

The preparation of the expert should in- 
clude a free discussion with him of the 
amount of compensation which he is to re- 
ceive for testifying, and he should be in- 
structed that he should answer frankly and 
unhesitatingly any questions which may be 
asked of him on cross-examination regard- 
ing such compensation. 

Counsel should also review with the ex- 
pert the questions which he proposes to 
ask him, and should ascertain from him 
the answers which he will give. It may be 
profitable to have the expert assist in the 
preparation of somre of the more important 
questions; such assistance is frequently 
availed of by some lawyers in the prepara- 
tion of hypothetical questions; other law- 
yers themselves will prepare the hypothet- 
ical questions and then discuss them with 
the expert witness. In either event, when- 
ever the expert is to be asked a hypothetical 
question on direct examination, counsel 
making such examination must know in ad- 
vance what the tenor of the answer will be 
if all chance of unfavorable response is to 
be eliminated. 

Suppose that the lawyer writes out the 
hypothetical question in advance and sub- 
mits it to the expert; suppose further that 
the lawyer secures from the expert his an- 
swer in writing; both the lawyer and the 
expert now understand each other; the ex- 
pert understands what the question is going 
to be and the lawyer understands what the 
answer will be. However, at the trial and 
prior to the calling of the expert there is 
an unexpected development: some of the 
facts which have been employed in the hy- 
pothetical question already prepared are 
not borne out by the evidence; the question 
is now objectionable, and it becomes neces- 
sary to reframe it. The lawyer should make 
sure that the expert is informed in advance 
of being called to the stand of the rephras- 
ing of the hypothetical question or ques- 
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tions necessitated by this variance in the 
roof, and he should make sure in advance 
just what the answer will be to this re- 
phrased question; otherwise he may get 
from the expert witness an opinion which 
is altogether different from the one actually 
datvel or one which, while favorable to 
counsel, will not stand up under effective 
cross-examination. 

If of necessity the hypothetical question 
or the answer thereto, or both, is replete 
with technical phrases or terms, counsel 
should make sure that the expert is pre- 
pared to explain to the jury in simple, ev- 
eryday language the meaning of such terms 
or phrases. Many doctors take the witness 
stand and testify in very technical language. 
They talk about a comminuted fracture, a 
compound fracture, a thrombosis, spondy- 
lolisthesis, ecchymosis—terms which may be 
wholly meaningless to a jury. It is for the 
lawyer representing the party calling the 
expert to make sure that the jury is. en- 
lightened, through the use by the expert of 
ordinary English, as to what the situation 
is, and to see to it that the questions and 
answers present to the jury a logical, force- 
ful case. If this is to be well accomplished, 
preparation must be made in advance of 
calling the expert to the witmess stand. 

In addition to familiarizing himself with 
the subject matter of the testimony which 
the expert witness is to give, the lawyer 
should ascertain whether the opinions of 
the expert are supported by any textbooks 
or other treatises on the subject, and should 
also ascertain whether and to what extent 
expert testimony can be offered to prove a 
contrary view. Indeed, in any case where 
expert testimony is a possibility, trial coun- 
sel should thoroughly familiarize himself 
on the subject in hand by a study of the lit- 
erature available; for even though counsel 
decides not to call an expert, the other 
party may. While the attorney may not 
hope by such reading to know as much as 
the expert witness in the broad field of his 
specialty, he at least can learn enough to 
talk intelligently on the subject, and in- 
deed, it sometimes happens that within the 
narrow range of the subject to which the 
expert’s testimony is directed, the lawyer, 
by thorough preparation, may outshine the 
expert in his knowledge. The attorney will 
of course want to supplement his reading 
of the available literature by discussions 
with his own or other experts. 

Lastly—and this is important—check on 
the law and make sure that the opinion 


INSURANCE COUNSEL JOURNAL 


July, 1948 


evidence which it is planned to elicit from 
the expert witness will be admissible. The 
lawyer should ask himself these questions; 
(a) Is the subject presented in the case 
such as admits of opinion evidence? (b) If 
so, is the witness, who (it is assumed) jg 
clearly an expert in his chosen field, quali- 
fied to give an opinion on the particular 

uestion involved? (For example, an or. 
thopedic might have difficulty qualifying 
as an expert rt pom gem or obstetrics; an 
expert on w and its strength might 
wholly fail to qualify as an expert on the 
strength of steel.) (c) Does the opinion 
have about it that degree of certainty which 
the law requires? (d) Is the opinion based 
upon hearsay? Is the opinion a reasoned 
and logical opinion, or is it mere theory, 
pure conjecture, rank speculation? 

Remember that opinion evidence is ad- 
mitted only as a necessity; it is neither 
desirable or proper in any case where lay- 
men — jurors —are qualified by common 
sense, elementary education or common 
experience to make the necessary deduc- 
tions from the factual evidence presented. 
Bear in mind that opinions based upon in- 
formation gained from other experts, or 
from other persons outside the courtroom, 
are not admissible; nor are opinions by a 
doctor (not the attending physician) based 
wholly or partly upon a history of the case 
related by the patient, or based wholly or 
partly upon declarations made by the pa- 
tient in connection with an examination 
made solely for the purpose of giving ex- 
pert testimony and not for the purpose of 
giving professional treatment to the patient. 
Indeed, even in the case of an attending 
physician the opinion may not be based— 
wholly or partly—upon the statements of 
the patient unless such statements refer to, 
or aid in the understanding of, an existing 
condition for which the patient seeks treat- 
ment. 

Generally, an expert is not permitted to 
express an opinion upon the ultimate fact 
in issue. (Example: whether, in an action 
for negligence, the defendant exercised or- 
dinary care or whether a certain defect or 
condition was discoverable by the exercise 
of ordinary diligence.) Exceptions: wheth- 
er, in an action for accidental death, the 
death was due to accidental means; wheth- 
er, in a malpractice action, the treatment 
given by the defendant was in accordance 
with the standards and customs followed 
generally by physicians in the same com- 
munity. 
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As previously suggested, an opinion 
formed or based upon argumentative state- 
ments or mere inferences or speculations is 
not competent; an opinion speculative and 
theoretical only is not within the domain 
of expert testimony. Moreover, an opinion 
witness should state the reason for his opin- 
ion and the facts upon which it is based. 

In most jurisdictions, opinion testimony 
as to the permanency of an injury or as to 
prospective damages (for future pain, suf- 
fering, expense, or disability) must be of 
a quality known and described as “reason- 
ably certain.” 


Qualifying the Expert 


The qualification of the expert is an im- 
portant part of the direct examination and 
should not be performed in a perfunctory 
manner. Unless the jury is satisfied that 
the expert is thoroughly peng and that 
full reliance can be placed upon his expert 
opinions, no purpose will be served by call- 
ing him as a witness. The expert’s qualifi- 
cations should be brought out in a con- 
vincing way but at the same time in a 
modest manner, without an appearance of 
“parading” or “showing off” by the expert. 

The expert having taken the witness 
stand, he should first be asked to state his 
name, his present address and how long 
he has lived there, his profession, and his 
specialty, if any. This preliminary over, 
his educational background should then be 
brought out. Generally, this is best done 
on a chronological basis. Thus, with a doc- 
tor the questioning would pass from his 
pre-medical education to where he received 
his professional training, where he interned 
and for what period of time, how long he 
was engaged in general practice, how long 
he has followed his particular specialty, if 
any, and his experience; if he is a specialist 
the nature of this special capacity should be 
explained to the jury; a description of his 
post-graduate work, hospital connections 
and medical association membership and 
of his experience in the specific type of 
injury or disability involved in the case at 
issue generally concludes the qualifying 
picture. 

When a question calling for an expert 
opinion is first asked of the witness and 
an objection is raised to the witness’s com- 
petency, it becomes the duty of the court 
to determine whether the witness possesses 
the requisite qualifications to entitle him 
to give opinion testimony. In determining 
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the question in any given case, the court 
has first to decide the issue as to whether 
the subject is one upon which the opinion 
of an expert can be received, and also as 
to what qualifications are necessary to en- 
title the witness to testify as an expert. 
Other witnesses may also be called to tes- 
tify concerning the expert witness’s quali- 
fications, but the expert himself may not 
give an opinion as to his own qualifica- 
tions; he may only state the facts upon 
which the court may reach a reasoned con- 
clusion. With the wide latitude accorded 
the trial judge on this matter of the quali- 
fication of experts, his ruling is generally 
conclusive. However, the judge must act 
upon the basis of the evidence put in as 
to the witness’s educational background and 
experience; the judge cannot rely upon his 
own acquaintanceship with the witness. 
The expert can be qualified only by sworn 
testimony. The trial court should require 
substantial proof of the witness’s quali- 
fications and should not hesitate to ex- 
clude the self-styled expert when competent 
evidence of his qualifications is lacking. 

Sometimes opposing counsel will waive 
the requirement of qualification. It is not 
always advisable to accept this proffer. 
Counsel has a right to show, and the jury 
has a right to hear, what the expert has 
to say regarding his authority to express an 
expert opinion. By a recitation of the ex- 
pert witness’s qualifications, both judge and 
jury are enabled to place reliance where 
it belongs. 

Counsel for the defendant sometimes has 
the opportunity of qualifying his own ex- 
pert by the expedient of inquiring of plain- 
tiff’s expert, on cross-examination, as to the 
qualifications of defendant’s expert. The 
good psychological effect of such method of 
qualification is quite obvious. 


The Course of the Expert Testimony 


The testimony of an expert may be elicit- 
ed in two ways. If the expert has personal 
knowledge of the facts in the case sufh- 
cient to enable him to express an opinion, 
it is not necessary that the questions direct- 
ed toward the securing of the opinion tes- 
timony be hypothetical in form. Nor does 
the witness need to detail to the jury all 
the facts embraced within his personal 
knowledge and observation; it is sufficient 
if he recites facts showing a basis for the 
expression of an expert opinion. For in- 
stance, suppose an attending physician has 
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shown his qualifications to testify as an 
expert and has also testified to the facts 
relating to his examination, diagnosis and 
treatment of the injured og such 
doctor’s opinion as to disability and the 
permanency of the injury may then be 
asked directly and without the use of a 
hypothetical question. 

On the other hand, if the expert does 
not have personal knowledge of the facts, 
or if his personal knowledge is insufficient 
to form a basis for an expert opinion, the 
question calling for his opinion should be 
hypothetical in form. Webster defines hy- 
pothesis as “a tentative theory or suppo- 
sition, provisionally adopted to explain 
certain facts and to guide in the investiga- 
tion of others.” Basically, this technique 
involves a request of the expert that he 
give a judgment based upon certain as- 
sumed facts which have been testified to 
by other witnesses and which are brought 
to his attention specifically by the hypo- 
thetical question. 

A wide range is ordinarily given to coun- 
sel in the putting of such questions. The 
questions may be short, or they may be 
long. The trial court has considerable dis- 
cretion with respect to a hypothetical ques- 
tion; if in his opinion it is confusing to 
the witness or the jury, is unnecessarily 
long, or a response to it is not likely to 
be of any material help to the jury, he 
may sustain an objection to the question. 
The court may, if he wishes, direct that 
the hypothetical question be reduced to 
writing, so that he can properly pass upon 
it. Or the expert witness may ask to have 
it written out for careful study; and the 
court will ordinarily accede to such a re- 
quest, because an expert witness should not 
be required to give an opinion until he 
knows the assumed facts. ‘The witness may 
even ask for an hour or two, or a day, for 
that matter, to study the question. 

In framing a hypothetical question one 
must keep in mind the requirement that 
the question must fairly reflect pertinent 
facts. It need not contain all the proven 
facts in the case. It may omit entirely cer- 
tain facts, or it may completely ignore, in 
whole or in part, the testimony of certain 
witnesses, but it may not omit a material 
fact which is essential to an intelligent 
opinion. However, the lawyer, in pro- 
pounding his hypothetical question, is not 
required to recite those facts which reflect 
the theory of his adversary; he has the 
right so to frame his question that only 
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his own theory is presented, provided a]. 
ways that each fact which is incorporated 
in the hypothetical question is supported, 
by sufficient evidence to warrant the sub. 
mission of such fact to the jury. If the 
evidence in support of certain claimed facts 
is weak, inclusion of those facts in the 
) rage should be omitted, if this can be 

one and the question still elicit the an. 
swer wanted, because if such facts are as. 
sumed and the jury disbelieves them, then 
the answer falls. If any fact assumed is not 
proved, the jury is obligated to disregard 
the opinion answer. Indeed, it has been 
held that if a material fact assumed in 
the hypothetical question is supported by 
some evidence but is contrary to the mani- 
fest weight of the evidence, the answer to 
the hypothetical question must be disre- 
garded. 

In stating the hypothetical question to 
the expert witness, it is preferable to so 
word the question that the expert, in for- 
mulating an answer, is called upon to 
assume the truth only of the facts recited 
in the question and no others. Questions 
which require the witness to take into con- 
sideration other testimony which he has 
read or heard are generally rejected on the 
ground that they require the witness to 
weigh conflicting testimony and to pass 
upon the credibility of other witnesses— 
a function which belongs exclusively to 
the jury. However, if the expert has read 
or heard the testimony of other witnesses 
and such testimony is neither voluminous 
nor conflicting, it is permissible to ask the 
expert to form and state his opinion based 
upon the assumption that such testimony is 
true. 

If the question is purely hypothetical, the 
answer must be based solely upon it and 
not upon the expert’s personal knowledge 
of the matters involved. However, the ex- 
pert may be asked a question based in | ee 
upon his knowledge of the facts and in 
part upon the hypothetical facts, provided, 
of course, that the matters which are with- 
in his personal knowledge have been spe- 
cifically brought to the attention of the 
court and jury. 


Cross-Examination 


Experienced trial lawyers are well aware 
of the difficulties and hazards to be en- 
countered in the cross-examination of an 
expert witness. They are fully aware of 
the lawyer’s disadvantage when he is called 
upon to pit his knowledge of a highly spe- 
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cialized subject against an expert in the 
jatter’s own field of endeavor. Preparation 
for such undertaking is no small task. Yet 
any lawyer of average ability who is willing 
to devote the necessary time and effort can 
thoroughly prepare himself to conduct an 
intelligent and useful cross-examination of 
an expert witness. 

Obviously, the effective cross-examina- 
tion of an expert requires more thorough 
and meticulous preparation than does the 
direct examination, for here there is lack- 
ing the cooperation between the examining 
counsel and the expert that exists on direct 
examination. The cross-examiner should 
anticipate that in all probability the expert 
witness will be extremely partisan and will 
be anxious to espouse the cause of the 
direct examiner. Indeed, a prudent and 
foresighted cross-examiner will assume that 
the professional expert will seize every op- 
portunity to deal the cross-examiner’s cause 
a mortal blow. 

When called upon to cross-examine an 
expert witness, the first issue to be decided— 
an important one—is this: should the wit- 
ness be cross-examined at all? The answer 
depends largely upon two factors: (a) how 
well prepared is the cross-examining lawyer 
to fence with an expert in the expert’s own 
field of endeavor; and (b) what impression 
has the expert made on direct examination? 


The planning of a cross-examination of 
a particular expert may require a great 
deal of work; in the case of a surprise 
witness, the planning may have to be done 
during the direct examination or during a 
recess. Prior to cross-examination, counsel 
should inquire into the witness’s general 
ability, his weaknesses, his foibles and his 
peculiarities. Counsel should also endeavor 
to classify the expert as: (a) honest and 
qualified, (b) dishonest and qualified, (c) 
honest and unqualified, or (d) dishonest 
and unqualified: such attempted classifi- 
cation may assist counsel in determining 
whether it is wise to cross-examine at all, 
and if cross-examination is resolved upon, 
such classification may be helpful in deter- 
mining the nature and scope of the ques- 
tioning. During the direct examination 
counsel should observe the impression that 
the witness is making on the jury and 
whether he is apparently attempting to 
cover up something, or to exaggerate, or to 
avoid certain facts. Notice should be taken 
of the tendency of the witness to indulge in 
generalities and to avoid the specific. Ob- 
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serve whether counsel for the opposing par- 
ty has ignored certain facts which, if fairly 
presented, would likely have elicited a dif- 
ferent opinion. Consider whether there is 
good reason to suppose that the witness is 
not an expert but is merely posing as one. 
If all these criteria raise a serious doubt as 
to whether the witness should be cross-ex- 
amined at all, it will ordinarily be wise to 
refrain from cross-examining. 

Many times the situation is such that if 
the expert is not cross-examined defeat 
appears most probable or inevitable. If 
that is the case, the lawyer should cross-ex- 
amine but should proceed cautiously. As 
a general rule, counsel should avoid cross- 
examining as to matters with which the 
expert has dealt at length and as to which 
he has come to court fully prepared. It is 
gemerally preferable to confine the cross- 
examination to matters not inquired into 
upon direct examination. If it is known or 
suspected that the expert’s testimony has 
been influenced by bias or prejudice in 
favor of the opposing party or his lawyer, 
it will be well to direct the cross-examina- 
tion in such a way as to make manifest such 
bias or prejudice. 

For the purpose of impeaching the ex- 
pert, or testing his qualifications, standard 
textbooks or treatises may be used on cross- 
examination; it is essential, however, to 
the use of such text to secure an admission 
from the witness that the text is a recog- 
nized authority. Moreover, the practice 
sometimes indulged in of trapping an ex- 
pert witness by leading him into an ad- 
mission of his familiarity with a wholly fic- 
titious scientific textbook or treatise has 
been disapproved. If a physician-expert 
seems weak on anatomy, _—s along 
this line may produce favorable results; 
it is at times an effective step to call in a 
doctor to sit at the trial table and assist on 
the cross-examination of an opposing doc- 
tor; however, as a general rule the trial 
lawyer ought to so school himself that this 
will not be mecessary. 


In cross-examining with respect to hypo- 
thetical questions, the cross-examiner is 
not restricted to the theory on which his 
opponent has conducted his examination. 
He may require the expert witness to an- 
swer hypothetical apg which present 
the facts as claimed by the cross-examiner; 
indeed, the cross-examiner may assume any 
facts relevant to the case whether in evi- 
dence or not; such latitude is permitted for 
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the purpose of testing the accuracy or credi- 
bility of the expert or the value of his opin- 
ions, or for the purpose of getting his opin- 
ion on facts which the cross-examiner hopes 
later to develop as a part of his own case. 
The expert witness may even be asked to 
state whether or not he has, on other occa- 
sions, expressed opinions different from 
those given on direct examination, and he 
may be asked the reasons for the change 
in his opinion. 

From the bitter experiences of trial law- 
yers who have essayed a “go” at cross-ex- 
amining expert witnesses may be culled 
these practical suggestions: 

(a) Plan well in advance the cross-exam- 
ination: make a thorough study of the 
available literature on the technical subject 
as to which expert testimony may be en- 
countered; consult with other experts as to 
the technical subject and as to the profes- 
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sional integrity and ability of the expert 
witnesses to be cross-examined. 

(b) As a general rule, refrain from {fo}. 
lowing the order of the direct examination; 
to do so permits the expert to anticipate 
the questions to be asked. 

(c) Be ever on the alert for inconsistep. 
cies and mis-statements by the expert. 

(d) Avoid “fishing expeditions”; instead, 
concentrate upon one or two important or 
salient points. 

(e) When a decisive point or two has 
been scored, quit; efforts to improve the 
results of a successful cross-examination b 
additional questioning may prove embar- 
rassing, if not fatal, to the client's case. 

(f) The cross-examiner should know and 
appreciate his own limitations, and _ his 
cross-examination should be as limited as 
his knowledge. 


Comments on Life Insurance Coverage In Air Travel 
By Forrest S. SMITH 
One Exchange Place 
Jersey City, New Jersey 


E advent of the airplane and its rapid 
‘expansion to the position which it now 
holds as a primary medium of conveyance 
of passengers makes it pertinent for us to 
pause and consider the status of those pas- 
sengers with respect to the life insurance 
which they carry. The justification for this 
examination of coverage becomes quite ap- 
parent when we consider the fact that in 
the year 1947 there were 12,246,603 domes- 
tic airline passengers in the United States. 
The legal history of the coverage of in- 
surance policies relating to airplane risks 
reflect fairly accurately the attitude of the 
public toward aeronautics in general. This 
is an entirely natural phenomenon, since 
our judicial system is based upon conson- 
ance between public opinion and judicial 
opinion. 

In the early decisions there is a feeling of 
apprehension about a machine in which 
man flies. Now, however, there is a defi- 
nite acceptance of aeronautics as a neces- 
sary and integral part of our business and 
society, whose future can only be one of 
expansion. Noting this rapid development 
of the airplane and its effect upon our legal 
thinking the Court in Gregory v. Mutual 
Life Insurance Co. (1935) 78 Federal 2nd 


522, certiorari denied, 296 US 635, sum- 
marized the situation thus: “In the early 
stages of the development of a science or 
art, everyone connected with it was partici- 
pating in a dangerous experiment or ad- 
venture and there was no place about the 
instrumentalities for anyone who was not 
participating in the adventure. But in the 
last 10 or 15 years these implements of the 
air have been developed from the stage of 
the dangerous experiment to a well recog- 
nized standard means of passenger trans- 
portation. Now one may know nothing of 
the science or art, have no interest in the 
mechanism, and no control over, it but 
may yet utilize it as a means of transporta- 
tion.” 

Because the law relating to our problem 
has been brought to the Courts’ attention 
and consideration in as many ways as there 
are variations in the terms of the different 
policies, there exists little uniformity in the 
tracing of the applicable body of law. For 
this reason it seems best to examine the law 
by breaking it down into discussion of the 
phrases most often used in insurance poli- 
cies, with respect to the risks attendant with 
air travel. 

The majority of the early decisions were 
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concerned with clauses containing a gen- 
eral exclusion of persons “‘participating in 
jeronautics or aviation.” The traditional 
view of these first decisions was that per- 
sons injured while riding in airplanes were 
“participating in aviation” and thus within 
the common exclusions. The attitude was 
maintained well into the “30's,” and was 
forsaken only after the maturity of the air- 

Jane industry had been unquestionably 
established. ‘Today, we find the Courts con- 
sidering provisions like the above to com- 
prehend only those concerned with the ac- 
tual management and operation of the 

Jane, and therefore to exclude passengers. 
While this result can be predicted in most 
cases, the basis for the recent decisions can- 
not be. The reasons vary greatly. Often the 
only basis for the decision is that “partici- 
pation” is an ambiguous term and there- 
fore should be read in the light most favor- 
able to the insured. We do find, however, 
many more realistic approaches to the prob- 
lem and, in the main, decisions will turn 
to the question of whether the insured had 
any actual control over the plane’s move- 
ment in the air. Illustrative of this type 
decision is the case of a farmer who as 
legal owner of an airplane was held not 
to be participating in aeronautics when he 
rode as a passenger in the plane flown by 
his son for whom he had purchased the 
plane. 

Cases construing “participation” and “en- 
gaging in” phrases most strikingly illus- 
trate the change in attitude noted at the 
beginning of this article. At first the Courts 
said that anyone willing to subject himself 
to the hazards of riding in an airplane was 
clearly “engaging in” aeronautics. This 
feeling gave way with the progress in ac- 
tivity and safety of air travel so that the 
majority of modern cases in which con- 
struction of a phrase such as “engaged in 
aeronautics” is found hold that the phrase 
connotes an even closer association with the 
actual control of an aircraft than does the 
word “participate.” It is felt that “engaged 
in” implies not only an association with 
but also a continuous following of aviation 
as an occupation. From the foregoing it is 
apparent that the mere presence of a pas- 
senger in an airplane is not being “engaged 
in” aviation so as to exclude coverage. 

Decisions like the above repeated many 
times led the insurance companies to adopt 
new phrases in their policies respecting air 
travel. The rewording took many forms, 
one of the most frequently used being an 
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exclusion for “fare-paying passengers.” For 
the most part when confronted with this 
terminology the Courts tend to disregard 
the accompanying words and to make the 
decision turn entirely on the question of 
whether the insured actually paid his fare. 
For example, in Padgett u. Metropolitan 
Life Insurance Co. (1934) 206 NC 364, 173 
SE 903, there was before the Court a situa- 
tion in which the assured was killed while 
a passenger in his employer's private plane. 
Insured had paid no fare and was present 
at the invitation of his employer who pilot- 
ed the plane. The insurance policy in ques- 
tion contained the following provision 
“death shall not have resulted from. . . 
participation in aviation or aeronautics ex- 
cept as a fare-paying passenger.” In the 
Court’s mind the determinative factor in 
this case was not whether the insured was 
“participating” in aeronautics, but whether 
he was a fare-paying passenger. Held there 
could be no recovery. Later decisions tend 
to substantiate this treatment of the clause 
in question and similar clauses. 

One of the problems occasioned by the 
use of phrases excluding passengers or oth- 
ers “participating in aeronautical activity” 
arises out of the interpretation placed on 
the words “aeronautical activity.” The 
question is what is the outer limit of the 
sphere of “activity,” to which the provi- 
sion refers. In Pittman v. Lamar Life In- 
surance Co. 17 Fed. 2, 370, it was held that 
death caused by being struck by tip of pro- 
peller after alighting from an airplane was 
so immediately connected with and inciden- 
tal to the airplane trip that it must be con- 
sidered to have occurred while the insured 
was “participating in aeronautical activity.” 
Yet in a situation almost identical with the 
above an opposite result was reached. 
There, in Tterney v. Occidental Life In- 
surance Company, 89 California App. 779, 
265 P 400, where the insured, having been 
a passenger, stepped from the plane and 
was killed by a whirling propeller, the 
Court in deciding that death was not “in 
consequence of having participated in aero- 
nautics” said “one is apt to construe the 
word ‘aeronautics’ to include everything 
concerning and surrounding an airplane 
and a flight. But the uncertainty clears 
completely where aeronautics is understood 
to mean only the flight and ‘in consequence’ 
to mean the cause of a happening.” Wheth- 
er the uncertainty does “clear completely” 
seems rather doubtful in view of the con- 
flict of authority. 
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In the most recent case involving this 
question the term of the contract under ex- 
amination was a typical exclusion turning 
on the word “aeronautic.” As a preface to 
its opinion, the Court entered into an ex- 
tended discussion of the precedents to in- 
terpeting the word, “aeronautic.” The 
Court said that the decisions on either side 
of the question were both numerous and 
weighty. It rested its decision on the case 
of Clapper v. Aetna Life Insurance Co. 
157 Fed. 2nd, 76, in which case “aeronau- 
tic” was interpreted to mean a “scientific 
and limiting word.” Thus limited in its 
meaning it could not include passengers, 
hence recovery was allowed. U. S. D. C., 
W. P. A. (Gibson, D. J.) Faron v. Penn 
Mutual Life Insurance Company, April 
21, 1948. 

The present day picture is one in which 
the Courts are entirely cognizant of the 
part aeronautics plays in our daily lives, 
and one in which the insurance companies 
are well aware of the Courts censure of 
their use of broad general terms of exclu- 
sion. With this last thought in mind, the 
companies are attempting to explicitly cov- 
er all the probable situations which might 
arise in connection with the ordinary air 
travel risks. While they are far .from at- 
taining complete success in their endeavor, 
they have succeeded in removing much of 
the doubts as to what risks are included in 
the coverage. The latest decisions bear this 
out in that the essential question in these 
decisions is not so much one of status of 
the insured, but rather is the much more 
tenuous question of whether death result- 
ing from an unanticipated situation related 
in varying degrees to air travel, is connected 
with that air travel or flight closely enough 
to be said to be an aspect of said air travel, 
or whether it can be said to be unconnected 
with that air travel. In Bull vs. Sun Life 
Assurance Company (1944), 141 Fed. 2nd, 
456, the insured had made a forced 
landing in a seaplane after having bombed 
Japanese shipping. While attempting to 
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swim to shore, he was killed by Jap straf. 
ing. Held, that since the actual air flight 
had ended, insured did not lose his life as 
“the result, directly or indirectly, of service 
travel, or flight in any species of aircraft,” 
quotation being taken from the insurance 
policy. The Court felt that the only cop. 
nection between the contemplated air traye| 
and the insured’s death from a Jap bullet 
was the fact that a plane had brought him 
to the spot where the bullet might kill him, 
This connection, said the Court, was too 
remote to furnish the basis for a holding 
that the death could be considered “the re. 
sult, direct or indirect, of service, travel or 
flight in aircraft.” 

In a similar case, however, it was held 
that death did occur, “by reason of aerial 
flight” where insured, a naval cadet, while 
engaged in a carrier landing was forced to 
land at sea, and though escaping from the 
plane to a half-inflated life raft, was later 
found dead as the result of exposure and 
drowning. Green v. Mutual Benefit Life 
Insurance Co. (1944) 144 Fed. 2nd 55, 
While diverse opinions such as found in 
the Bull and the Green cases do little to 
comfort the insurance carrier attempting to 
determine when “air travel” ends for insur- 
ance purposes, they do show that where con- 
flict does exist it is in respect to incidental 
rather than fundamental questions. 


Conclusion 


At the outset it was stated that the legal 
history of airplane insurance coverage 
parallelled the public reaction to the air- 
plane itself. If this proposition is true, 
then we can look forward to a greater de- 
gree of uniformity of decisions, decisions 
which will be the result of deliberations 
based upon an acceptance of the airplane 
as a major business whose activities in the 
future are as predictable as any comparable 
major industry. We can therefore expect 
the growth of a stable body of precedents 
such as exist today in the fields of railroad 
and automobile carrier insurance coverage. 
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Service Of Process Under Non-Resident Motorist Statutes—Last 
Known Address 


By RIcHArp S. GiBss 
Milwatikee, Wisconsin 


HE ever widening use of the automo- 

bile has brought with it many prob- 
lems, perhaps not the least of which has 
been that of making the operator amenable, 
in a practical manner, to suit in the Forum 
Conveniens. 

The problem was early recognized by the 
legislatures of the various states and has led 
to the enactment of so-called Non-Resident 
Motorist Statutes. These Acts establish the 
legal fiction that the non-resident motorist, 
by making use of the state’s highways, desig- 
nates some state official, e.g. ‘The Commis- 
sioner of Motor Vehicles, as his “service of 
process” agent in any action arising out of 
such use. The Wisconsin Statute’ is typical. 

Perhaps influenced by the decision of the 
United States Supreme Court in Wuchter 
v. Pizzutti, 276 U. S. 13, these Acts now 
uniformly contain provisions under which 
a copy of the process and notice of its serv- 


“The use and operation by a nonresident of a 
motor vehicle over the highways of Wisconsin 
shall be deemed an irrevocable appointment bind- 
ing upon his executor, administrator or personal 
representative by such nonresident of the commis- 
sioner of the motor vehicle department to be his 
true and lawful attorney upon whom may be served 
all legal processes in any action or proceeding 
against him, or his executor, administrator or per- 
sonal representative, growing out of such use or 
operation resulting in damage or loss to person 
or property, and said use or operation shall be a 
signification of his agreement that any such process 
against him, or his executor, administrator or per- 
scnal representative, which is so served shall be 
of the same legal force and validity as if served 
on him personally, or his executor, administrator 
or personal representative. Service of such process 
shall be made by serving a copy upon the com- 
missioner of the motor vehicle department or by 
filing such copy in his cffice, together with a fee 
of $2, and such service shall be sufficient service 
upon the said nonresident, or his executor, ad- 
ministrator or personal representative; provided, 
that notice of such service and a copy of the 
process are within 10 days thereafter sent by mail 
by the plaintiff to the defendant, or his executor, 
administrator or perscnal representative, at his 
last known address, and that the plaintiff's affidavit 
of compliance herewith is appended to the sum- 
mons. The fee of $2 paid by the plaintiff to the 
commissioner of the motor vehicle department at 
the time of the service shall be taxed in his costs 
if he prevails in the suit. The commissioner of the 
motcr vehicle department shall keep a record of all 
such processes which shall show the day and hour 
of service.” 85.05 (3) Wisconsin Stats. 1947. 


ice on the designated state official are re- 
quired to be sent to the defendant non- 
resident motorist. In the Pizzutti case a 
New Jersey statute containing no such pro- 
vision was held invalid as in contravention 
of the Due Process clause of the United 
States Constitution. The case also serves 
to emphasize the fact that the efficacy of 
this type of substituted service depends not 
upon what may have occurred outside the 
terms of the Act, but the very provisions 
of the Act itself. (The fact that the defend- 
ant actually had received the process and 
notice did not serve to validate it.) 


Only a few months previously the same 
Court had held that a Massachusetts statute 
under which the registry receipt was re- 
quired to be affixed to the process was valid 
and non-discriminatory. Hess v. Pawlowski, 
274 U. S. 352. Emphasis was placed on the 
power of the state to regulate the use of 
its highways and to require advance ap- 
pointment of process agents as a part of 
such regulation. 

Summarizing the trend of decisions, the 
Court said in the Pizzutti case that such ac- 
tions were valid if “the statutory provisions 
in themselves indicate that there is a rea- 
sonable probability that if the statutes are 
complied with the defendant will receive 
actual notice. ”" This language has 
come to be the accepted standard. 

Our immediate problem might be stated 
as: “What provisions indicate the reason- 
able probability that a defendant will re- 
ceive actual notice?” An examination of 
the various acts indicates that a majority 
provide for the sending of the notice by 
registered mail to the defendant and re- 
— that the registry receipt be filed with 
the original process. Some place the duty 
of such mailing on the plaintiff, while 
others delegate this to the state officer on 
whom the process is served. It may be con- 
ceded that a defendant is reasonably apt 
to receive actual notice if the notice is 
mailed in the usual course of business to 
his correct address. Likewise, it may be 
agreed that where compliance is condi- 
tioned upon filing of the registry receipt 
with the original process (or as in some 
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cases, where the provision is for restricted 
registry, that is, Sainte to addressee only) 
the constitutional test is met. 

But a number of states do not make such 
requirement and must, therefore, rely upon 
provisions for sending the notice to the 
defendant at his “last known address”.’ 
The principal controversy since the deci- 
sions in the Wuchter and Pizzutti cases, 
supra, has revolved around the cam “v9 
tion of that phrase. (We eliminate discus- 
sion of the word “address,” since it would 
seem logical that one may have both a 
business and residence address, either of 
which would suffice.) State ex rel Nelson v. 
Grimm, 219 Wis. 630, 263 N. W. 583. 

Wisconsin was one of the first to give the 
phrase consideration, even indirectly. State 
ex rel Cronkhite v. Belden, 193 Wis. 145, 
211 N. W. 916 (1927). While the issue 
raised was basically the constitutionality 
of the Wisconsin Act, the Court, in consid- 
ering whether it was reasonably calculated 
to give actual notice said: 


“The law as enacted is calculated to 
give the defendant adequate notice of 
the pendency of the proceeding. We 
know of nothing more likely to apprise 
the defendant of the pendency of the 
action than the mailing of a copy of 
the summons and complaint to his last 
known address. This must mean not 
his last address known to the plaintiff, 
but plaintiff is required to ascertain at 
his peril the last known address of the 
defendant as a matter of fact, and his 
failure to do so will amount to a failure 
to comply with the statute and render 
the service invalid.” (157 of 193 Wis.) 


This language and its application has met 
with the general approval of the Courts of 
other states. Hartley v. Vitiello, 154 Atl. 
255, 113 Conn. 74; Hendershot v. Ferkel, 57 
N. E. 2d 819, rev’d on other grounds 56 
N. E. 2d 205 (Ohio 1943); Glenn v. Holub, 
36 F. S. 941 (D. C. Iowa, 1941); Morriss v. 
Argo-Collier Trk. L., 39 F. S. 602 (D. C. 
Ky. 1941). 

But the Wisconsin Court has recently 
seen fit to overrule expressly its earlier 
holding. Sorenson v. Stowers, et al, 251 
Wis. 398, 29 N. W. 2d 512 (Reh’g den.) In 
this case plaintiff's attorneys had made 


*The following are illustrative: Illinois Revised 
Statutes. 1945. Section 9512-23; 1945 Minnesota stat- 
utes. Section 170.55; Nebraska Revised Statues, 
19'3. Section 25-1530; South Dakota Code 1939, 
Section 33.0809. 
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service on the Commissioner of Motor Ve. 
hicles. The controversy arose out of these 
facts. One of the defendants was at the 
time of the accident a resident of a smal] 
Michigan town, and gave that address to 
investigating officers. Within a few months 
of the accident he terminated his busines 
connections and residence there and went 
to Chicago, where he re-entered the same 
line of business and has since resided. Mail 
addressed to him at his old address was 
returned “refused” and “moved, left no 
address,” although he had left a forward. 
ing address. One such letter (sent by plain. 
tiff's Chicago attorney) was apparently 
opened by mistake and was returned to the 
sender with that explanation. No investiga- 
tion was conducted by plaintiff's attorneys 
to ascertain whether defendant had moved, 
or his present location. The notice required 
by the Wisconsin Statute was returned un. 
opened, marked by the postal authorities, 
“Moved, left no address.” Subsequently, 
defendant’s Wisconsin attorneys learned of 
the Bc ang service and thereafter en- 
tered special appearance and moved to 
—= the service. The lower court, finding 
that the defendant's last known address was 
Chicago, that plaintiff did not make any 
diligent effort to ascertain that address, and 
that defendant had not moved to parts un- 
known or attempted to conceal his address, 
set aside the purported service. On appeal, 
the Supreme Court held: 


“Plaintiffs had a right to rely upon 
the address given to the proper public 
authority at the time of the accident. 
... To hold that a person may move 
from a known address to some other 
address and require the plaintiffs to ob- 
tain this new address wherever it may 
be in order to begin an action could 
well avoid the entire purpose of the 
statute. Warren, Michigan, was the 
last known address of the defendant 
Emmert by these plaintiffs or their at- 
torneys. The only claim made by de- 
fendant Emmert is that they failed to 
make proper effort to ascertain his 
changed address, thus depriving him of 
notice that the action had been com- 


menced and an 4 ergy to defend 


unless he received this information 
through some other source, which he 
did in this instance. No claim is made 
that plaintiffs had knowledge of any 
later address of the defendant than the 
one which was used. The legislature 
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rovided the manner of service in this 

type of action. Plaintiffs complied with 
it in good faith—nothing more was re- 
uired. So far as it is inconsistent with 
the foregoing, Cronkhite v. Belden, 
supra, is overruled.” 


It thus appears that this Court is now 
committed to the concept that if the plain- 
tiff is unaware of the changed address of 
the defendant (or if he avoids knowledge 
of it?) he may, without further inquiry, 
comply with the statute by sending the re- 
quired papers to the address reflected in 
police department accident reports. The 
writer submits that such a rule ignores the 
facts of life—and flings open the door to 
fraud. 

By comparison with the decision in 
Grote v. Rogers, 149 Atl. 547, 158 MD. 685, 
the result reached by the Wisconsin Court 
seems especially surprising. In the Grote 
case the staute provided that the notice be 
snt to the defendant at his address as 
specified in the complaint, which address 
was conclusively correct if one given by the 
defendant before any court magistrate, or 
police officer or other person at or subse- 
quent to the accident, or if the last address 
on the records of the Commissioner of 
Motor Vehicles of any state in which a 
motor vehicle was registered in the defend- 
ant's name. The notice actually was re- 
ceived. The Court, however, recognized the 
rule that it is the provisions of the statute 
which must control and went on to say: 


“In the period, which may be pro- 
longed, between the accident and the 
institution of the ‘suit, a legitimate 
change of the prospective defendant's 
domicile may render his earlier decla- 
rations as to his residence obsolete. 
The statute, mevertheless, imputes 
verity to a previously stated address 
which may be in fact erroneous at the 
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date of the process. . . . In determin- 
ing the question as to the constitution- 
ality of the Act, we must consider what 
may be done, and not merely what has 
occurred, under its provisions.” 


Some plaintiff's attorneys may complain 
that the heretofore recognized obligation 
upon a plaintiff to ascertain at his peril the 
last address of the defendant, placed too 
heavy a burden upon them. But any com- 
petent attorney should have no difficulty, 
if he makes a reasonable effort, in taking 
the necessary investigative steps to satisfy 
the court. Nor need it be feared that some 
defendants will purposely secrete them- 
selves to avoid proper service—for certainly 
the courts will have no difficulty in holding 
in such circumstances that the plaintiff has 
taken proper steps to fulfil his duty. If, 
in some cases, the duty may seem onerous 
the words of the Court in Smyrnio v. Wein- 
traub, 3 F. S. 439 (D. C. Mass. 1933) may 
be remembered with profit: 


“I am ready to concede that this re- 
sult may in some instances work a hard- 
ship upon the plaintiff, but this is the 
burden which he must assume.” 


The writer believes, with the Minnesota 
Court, that: 


“There is no reason to establish or 
encourage loose practice in a procedure 
of such importance. Statutes of this 
character call for full, complete and 
substantial compliance therewith in 
order to sustain substituted service.” 
Schilling v. Odlebak, 224 N. W. 694, 
177 Minn. 90. 


It is to be hoped that other courts will 
refuse to follow the Wisconsin Court in 
this instance, and that Wisconsin may it- 
self have early opportunity to return to its 
fundamentally correct position, as first ex- 
pressed in the Cronkhite decision. 





Annual 
Convention 


Fairmont Hotel and Mark Hopkins Hotel 
San Francisco, California 


September Ist, 2nd and 3rd, 1948 





Page 222 


INSURANCE COUNSEL JOURNAL 


July, 1948 


Casualty Reinsurance Treaties and Direct Excess Contracts 
By JouN R. Kitcn, General Counsel 


Security Mutual Casualty Company 
Chicago, Illinois 


HILE used for different purposes, 
both the Reinsurance Treaty and 
the Excess Insurance Contract are written 
extensively by the so-called professional re- 
insurance companies. For reasons herein- 
after pointed out, the general practitioner 
in the insurance field seldom is called upon 
to deal with them. However, a general 
knowledge of the types and purposes of 
these contracts is really essential to a well- 
rounded knowledge of casualty underwrit- 
ing principles. Their main purpose is to 
so distribute the risk that the shock loss 
will fall lightly upon the many rather than 
heavily upon the few—actually, an exten- 
sion of the fundamental principle of in- 
surance itself. 


Reinsurance Contract 


Reinsurance is defined in Stickel v. Ex- 
cess Ins. Co. of America, et al, 136 Ohio 
St. 49, 23 N. E. 2d, 839, as “a contract 
whereby one for a consideration agrees to 
indemnify another wholly or partially 
against loss or liability by reason of a risk 
the latter has assumed under a separate 
and distinct contract as insurer of a third 
party.” While the foregoing is, perhaps, 
technically correct, a shorter definition is 
simply: “A reinsurance contract is a de- 
vice whereby a given risk may be divided 
between or among insurers.” The division 
may be upon a quota share basis or on an 
excess of loss basis, and the contract may 
be facultative or treaty. A facultative con- 
tract simply provides for the reinsurance 
of one specific risk or insurance policy. A 
treaty operates upon an automatic basis 
covering all the risks of the primary com- 
pany falling within the scope of the par- 
ticular classes of business embraced by the 
reinsurance contract. The primary com- 
pany which writes the original policy and 
which cedes a part of the risk to another 
company or companies is often called the 
ceding company. The company or com- 
panies which accept the cessions are called 
the reinsurer or reinsurers. 

Originally the principles of reinsurance 
underwriting contemplated that the rein- 
surance contract be strictly one of indem- 
nity. Under the strict contract of indem- 


nity, a reinsurer is obliged to pay the ced. 
ing “aoa oy only upon payment of the 
loss by that company to the claimant. In 
the event of the insolvency of the ceding 
company, resulting in its inability to pay 
the loss, the reinsurer may thus escape lia- 
bility (see Fidelity & Deposit Co. v. Pink. 
302 U. S. 224). To obviate this situation, 
however, the insurance laws in a number of 
states require that in order for the ceding 
company to get credit for insurance ceded, 
a clause must be included in the contract 
providing for the payment of the reinsur- 
er’s share of the claim in full to the receiver 
of the ceding company in the event of its 
bankruptcy or insolvency. Whether or not 
the ceding company becomes insolvent, it 
has been almost universally held that there 
is no privity of contract between the rein- 
surer and the original policyholder; nor is 
the latter regarded as a third party bene. 
ficiary, and as a consequence, he has no 
direct right of action against the reinsurer 
(see Greenman v. General Reinsurance 
Corporation, 237 App. Div. 648, 262 N. Y. 
S. 569, afirmed without opinion, 262 N. Y. 
S. 701). 


Quota Share Reinsurance 


On a quota share basis, the ceding com- 
pany and its reinsurer agree to share the 
risk on a fixed percentage beginning with 
the first dollar of loss. ‘There may be one 
or several reinsurers, each agreeing to take 
a fixed percentage of the entire risk. The 
ceding company writes the policy and is 
solely responsible to the policyholder. It 
then cedes a portion of the risk to its re- 
insurer or reinsurers, dividing up the pre- 
mium after first deducting for itself a so 
called ceding commission on the entire 
premium to pay itself for acquisition cost 
and claim handling. Quota . reinsur- 
ance is written most generally on fidelity, 
surety, burglary, and accident and health 
lines. While mechanically the device lends 
itself just as well to liability and workmen's 
compensation lines, it is not commonly 
used for those lines since there are certain 
underwriting objections, a discussion of 
which is not necessary to the purpose of 
this paper. Under the terms of the quota 
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share contract, the originating carrier han- 
dies the investigation and payment of 
daims, billing each reinsurer for its share 


of the loss. 


Excess of Loss Reinsurance 


On an excess of loss basis, the contract 

vides for a fixed retention by the ced- 
ing company. The amount of such reten- 
tion depends upon the financial ability of 
the ceding company and the judgment of 
its officers and directors. The manner of 
fixing the premium for an excess of loss 
contract varies. On workmen's compensa- 
tion it is almost always a fixed percentage 
of the primary premium. On automobile 
and other liability lines it may be figured 
on a percentage of manual increase over 
the retention of the ceding company. Or, 
depending on the reinsurance experience 
and preference of the ceding company, the 
premium may be a percentage of the total 

mium volume relating to the type of 
business reinsured. 

The treaty provisions of the automatic 
excess of loss reinsurance contract are com- 
paratively simple. The contract provides, 
first, for the paymrent by the reinsurer of 
all loss in excess of the amount of loss 
retained by the ceding company up to the 
limit of the contract and specifies the types 
of coverage to be reinsured. The coverage 
extended to the ceding company is auto- 
matic, i.c., the moment it binds a piece of 
business of the type reinsured by the con- 
tract, the reinsurer becomes bound. The 
contract further provides reporting as soon 
as reasonably possible of an accident which 
in the judgment of the ceding company 
will involve the reinsurer. It gives the re- 
insurer the right to be associated in the 
defense of litigation likely to involve it in 
a loss and usually provides for a division 
of the cost of litigation between the rein- 
sured and the reinsurer. Most casualty ex- 
cess of loss reinsurance contracts are on an 
accident or “loss occurring” basis, i.e., they 
include all loss arising out of a given acci- 
dent, no matter how many policies of the 
ceding company may be involved. There- 
fore, the definition of what may be consid- 
ered an accident or loss becomes of great 
importance. As is true in primary policies, 
the scope of the coverage has been broad- 
ened as the need for such broadened cov- 
erage has been demonstrated by experi- 
ence. The usual and accepted practice is 
to provide for the paymrent of all loss up 
to the limits of the reinsurance contract, 
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which is in excess of the retention of the 
ceding company and for which the ceding 
company is liable to the insured under the 
terms of its policy; provided always that 
such loss arises out of one accidental occur- 
rence or event. The intent is to follow, 
within the coverages provided by the rein- 
surance contract, the fortunes of the ceding 
company. 

The scope of the general terms of the 
modern reinsurance contract written on a 
loss occurring basis is demonstrated by its 
application to such a situation as the re- 
cent Texas City disaster. Here the ceding 
company may have had numerous policies 
covering different risks in the affected area 
and may have suffered loss under each. 
Once its retention of loss is exhausted as 
to any one policy or an accumulation un- 
der several policies, its reinsurer comes into 
the picture and pays the balance of loss 
up to the limits of the reinsurance contract. 
This particular loss was the result of a series 
of accidents and occurrences distributed 
over a period of probably some forty-eight 
hours. However, since all were attributable 
to and arose out of the initial explosion of 
the Grand Camp, the series of accidents and 
occurrences were all considered to be one 
accident. 

Such an occurrence as the Texas City 
disaster also illustrates the possibility of an 
accumulation of losses on the part of the 
reinsurer since it may have treaties in force 
with several primary carriers, all of whom 
may be heavily involved. Hence, the rein- 
surer must see that its own commitments 
are properly protected against such a con- 
tingency. It is universal practice for rein- 
surers to purchase Catastrophe protection 
from other reinsurance carriers. These 
transactions are called retrocessions. 

The relationship between the reinsurer 
and the reinsured under the form of auto- 
matic treaty we have been discussing is par- 
ticularly close. The ceding company acts 
in a measure as underwriter for the rein- 
surer with respect to the amount at risk 
in excess of the primary retention. The 
excess carrier looks to the ceding company 
to use all diligence in the handling of 
claims to avoid involvement of reinsurance 
and to treat with it honestly and straight- 
forwardly in all matters pertaining to the 
contract. On the other hand, the reinsured 
looks to the reinsurer to construe the terms 
of the contract liberally and without tech- 
nicality so that effect may be given to the 
real intent of the parties. The entire con- 
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tract is to be considered by both as an 
honorable undertaking of a fiduciary na- 
ture and an expression to that effect is quite 
common in the modern reinsurance treaty. 
An arbitration clause is also usually in- 
cluded. 

Reported cases from courts of last resort 
involving casualty reinsurance contracts 
with respect to differences between the 
ceding company and the reinsurer, are very 
few. However, this is not surprising when 
one considers that the contracts are gen- 
erally drawn and carefully examined by 
lawyers experienced in the field, both from 
the standpoint of the ceding company and 
the reinsurer. When one further considers 
that successful operation under the con- 
tract, both as to the ceding company and 
the reinsurer, requires the utmost of “good 
faith” on the part of both, and that insur- 
ance executives, if anyone, should and do 
know the uncertainties of litigation and 
are therefore prone to resolve their ditler- 
ences, if any, around the conference table 
or by arbitration, one can readily under- 
stand the paucity of reported cases involv- 
ing reinsurance contracts. 


Direct Excess of Loss Contract 


Direct excess of loss contracts ,are not 
reinsurance in the sense of an exchange of 
insurances between two insurance com- 
panies. A direct excess of loss contract is 
written by an insurer for a private assured. 
Under its terms the assured retains a cer- 
tain amount of loss and the excess carrier 
agrees to indemnify it for the loss in excess 
of its own retention. While, strictly speak- 
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ing, this may not appear to be reinsurance, 
the Supreme Court of Massachusetts jp 
Friend Bros., Inc., v. Seaboard Surety Co,, 
316 Mass. 639, 56 N. E. 2d, 6, said that, in 
effect, it was reinsurance. The retention of 
the assured can be carried either by it or 
insured with another company. Large fleet 
operators and other large companies with 
well-established claim departments often. 
times retain the primary retention, thus re. 
taining control of settlements and litigation 
of claims. This type of operation is known 
in the insurance business as self-insurance, 
The excess of loss contract is to protect the 
assured against catastrophe losses. The 
terms and conditions of the excess of Joss 
contract do not vary greatly from a straight 
excess of loss reinsurance contract. In the 
event that the assured buys a policy from 
another carrier insuring its own retention, 
it is the common practice for the excess of 
loss contract to follow the terms and con- 
ditions, except as to limits of liability, of 
the policy of the underlying carrier. 

The foregoing has not been attempted 
as an exhaustive or authoritative treatment 
of the subject but, rather, as a brief de- 
scriptive discussion of the forms of casualty 
contracts most generally in use. It is hoped 
it may be of general interest to lawyers even 
though seldom, if ever, are they called upon 
to deal with the technicalities of the sub- 
ject. To cover the subject of reinsurance 
fully and authoritatively, and to discuss and 
illustrate its many forms and diverse uscs 
and its stabilizing effect on the industry, 
would require a treatise far beyond the 
scope of this article. 


The Jones Act 


By 


J. Harry LaBrum 


Philadelphia, Pennsylvania 


HE ubiquitous Jones is with us again. 
This time, however, Jomes takes the 
form of the Magna Charta for the seaman 
injured in the service of the ship. No at- 
tempt will be made in this article to cover 
all the nooks and crannies of legal develop- 
ment and thinking which followed the en- 
actment of this law. Rather an attempt will 
be made to paint with a broad brush some 
of the facets of this act, so that those who 
read may run and those who have little or 
no contact with this phase of the law may 
at least be aware of its existence. 
The Jones Act does for the injured sea- 


man what the Federal Employers’ Liabil- 
ity Act of 1908 did for railroad employees. 
In fact, it imports that Act into the field 
of the rights of the seaman. In addition 
to such rights as he possessed at the time 
of the passage of the Jones Act, it gives 
him, or his representatives in case of death, 
the right to sue his employer for personal 
injuries caused by negligence of the em 
ployer or the latter’s employees. 


The Act provides that: 

“Any seaman who shall suffer personal 
injury in the course of his employment 
may, at his election, maintain an action 
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for damages at law, with the right of 
trial by jury, and in such action all stat- 
utes of the United States modifying or 
extending the common-law right or rem- 
edy in cases of personal injury to railway 
employees shall apply; and in case of the 
death of any seaman as a result of any 
such personal injury the personal rep- 
resentative of such seaman may maintain 
an action for damages at law with the 
right of trial by jury, and in such action 
all statutes of the United States confer- 
ring or regulating the right of action for 
death in the case of railway employees 
shall be applicable. Jurisdiction in such 
actions shall be under the court of the 
district in which the defendant employer 
resides or in which his principal office is 
located.” The Merchant Marine Act of 
June 5, 1920, c. 250, $33, 41 Stat. 1007, 
46 U. S. C. A. $688. 


The Federal Employers’ Liability Act of 
April 22, 1908, c. 149, 35 Stat. 65, 45 U. S. 
C. A. §§51 et seq., makes the interstate rail- 
road carrier liable for injury or death of 
any employee employed in interstate com- 
merce, if the injury or death results “in 
whole or in part from the negligence of any 
of the officers, agents, or employees of such 
carrier, or by reason of any defect or in- 
sufficiency due to its negligence, in its cars, 
engines, appliances, machinery, track, road- 
bed, works, boats, wharves, or other equip- 
ment.” Contributory negligence is not a 
complete bar to recovery but may result in 
diminution of damages in proportion to the 
degree of fault attributable to the employee. 
The defense of voluntary assumption of 
risk is abolished; contracts exempting the 
employer from the liabilities are prohibited 
and a statutory period of limitation of 
three years is enacted. The causes of action 
survive to the personal representative. 

The Jones Act cause of action is founded 
on negligence. It is not a compensation 
statute: Jamison v. Encarnacion, 281 U. S. 
635 (1930). 

Prior to the Jones Act, the seaman as a 
concomitant of his contract of employment 
had the following rights against his em- 
ployer: 

“By the gemeral maritime law of the 
United States prior to the Merchant Ma- 
rime Act, a vessel and her owner were 
liable, in case the seaman fell sick, or was 
wounded in the service of the ship, to 
the extent of his maintenance and cure, 
whether the injuries were received by 


negligence or accident, and of his wages, 
at least so long as the voyage was con- 
tinued, and were liable to an indemnity 
for injuries received by a seaman in con- 
sequence of the unseaworthiness of the 
ship and her appliances; but a seaman 
was not allowed to recover an indemnity 
for injuries received by a seaman in con- 
sequence of the unseaworthiness of the 
ship and her appliances; but a seaman 
was not allowed to recover an indemnity 
for injuries sustained through the negli- 
gence of the master or any member of the 
crew. The Osceola, 189 U. S. 158, 175. 
... ” Pacific Steamship Co. v. Peterson, 
278 U. S. 130, 134 (1928). 


None of these rights have been taken 
away by ee Act, although in the case 
of injuries due to unseaworthiness of the 
vessel or any of its appliances, the seaman 
is required to elect between that right and 
his right to sue for negligence. Nor can he 
recover twice the same item of loss. 

The effect of the new statute was well 
summarized in the Pacific Steamship Co. 
v. Peterson decision, where the court said: 


“In short, the right to maintenance, 
cure and wages, implied in law as a con- 
tractual obligation arising out of the 
nature of the employment, is independ- 
ent of the right to indemnity or compen- 
satory damages for an injury emms 5d 
negligence; and these two rights are con- 
sistent and cumulative. 

“The right to recover compensatory 
damages under the mew rule for injuries 
caused by negligence is, however, an al- 
ternative of the right to recover indem- 
nity under the old rules on the ground 
that the injuries were occasioned by un- 
seaworthiness; and it is between these 
two inconsistent remedies for an injury, 
both grounded on tort, that we think an 
election is to be made under the mari- 
time law as modified by the statute. Un- 
seaworthiness, as is well understood, em- 
braces certain species of negligence; while 
the statute includes several additional 
species not embraced in that term. But, 
whether or not the seaman’s injuries were 
occasioned by the unseaworthiness of the 
vessel or by the negligence of the master 
or members of the crew, or both com- 
bined, there is but a single wrongful in- 
vasion of his primary right of bodily 
safety and but a single legal wrong, Balti- 
more Steamship Co. v. Phillips, supra 
{274 U. S. 316, $21] for which he is en- 
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titled to but one indemnity by way of 
compensatory damages.” 


Recovery under the Act is limited to em- 
ployees of the defendant: The Norland, 101 
F. (2d) 967, 971 (C. C. A. 9th, 1939). In 
Miller v. Browning Steamship Co., 1947 
A. M. C. 1043 (W. D. N. Y.), recovery was 
denied on the grounds that the relation- 
ship of employer and employee had not 
yet commenced. In that case the seaman 
was on his way to report to work and had 
been sent by the union to do so. While 
he was proceeding along the ship he fell 
into an open hatch. Since he had not yet 
signed the ship’s articles and received no 
orders from anyone aboard the ship, it was 
held that he did not come within the Act. 

If the injured person is a seaman within 
the meaning of the Jones Act, and is also 
a member of the crew within the meaning 
of the Longshoremen’s and Harbor Work- 
ers’ Compensation Act of March 4, 1927, 
c. 509, 44 Stat. 1424, as amended, 33 U. S. 
C. A. §$901 et seq, he may sue under the 
Act. If he is a “seaman” but not a “mem- 
ber of the crew” his remedy is confined to 
compensation and he cannot sue under the 
Jones Act. 


Although both of these statutes have now 
been in force for over two decades, the pre- 
cise boundaries of their respective spheres 
still present a ticklish question. Generally 
speaking, the purpose of the Compensation 
Act was to provide a fixed system of com- 
pensation for stevedores, longshoremen and 
other harbor workers, and to the extent 
they would otherwise have been covered by 
the Jones Act to carve out of the cover- 
age of the latter the line of demarcation 
between such workers as were covered by 
state compensation statutes and seamen as 
that term had generally been understood. 
Section 2 (3) of the Compensation Act, 33 
U. S. C. A. §902 (3), expressly excludes 
from the operation of the Act “a master or 
member of a crew of any vessel... .”. The 
term “employer” is defined in Section 2 (4), 
33 U. S. C. A. $902 (4) to mean “an em- 
ployer any of whose employees are em- 
ployed in maritime employment, in whole 
or in part, upon the navigable waters of 
the United States (including any dry 
dock).” The purpose of the Act “was to 
provide compensation for a class of em- 
‘ployees at work on a vessel in navigable 
waters who, although they might be classed 
as seamen (Jnternational Stevedoring Co. 
v. Haverty, 272 U. S. 50 [1926] supra), 
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were still regarded as distinct from members 
of a ‘crew,’. . . . Their service was that 
of laborers, of the sort performed by long. 
shoremen and harbor workers and thus dis. 
tinguished from those employees on the 
vessel who are naturally and primarily on 
board to aid in her navigation.” South 
Chicago Coal & Dock Co. v. Bassett, 309 
U.S. 251, 260 (1940). In that case, the court 
distinguished such a laborer from a “mem. 
ber of a crew” by considering, not so much 
the name of the duty of such employee, 
but rather what his actual duties were. 


The distinction, however, is not always 
easy to apply. Thus in Mechling Barge 
Line v. Bassett, 119 F. (2d) 995 (C. CG. A. 
7th, 1941), the majority held a cook on a 
river tug who lived on board the vessel to 
be a seaman and thus within the Jones Act. 
The dissenting judge, however, was of the 
contrary opinion on the ground that the 
cook performed no duties in connection 
with navigation. A bargeman, even though 
he is the only person employed on the 
barge, is a member of the crew within the 
meaning of the Jones Act and, therefore, 
outside the compensation statute: Norton 
v. Warner Co., 321 U. S. 565 (1944). The 
liability of employers for compensation un- 
der the Longshoremen’s and Harbor Work- 
ers’ Act is expressly exclusive by the pro- 
vision of Section 5 thereof, 33 U. S. C. A. 
§905, and, consequently, an employee cov- 
ered by this Act may not claim the benefits 
of the Jones Act: Swanson v. Marra Bros., 
328 U.S. 1, 6 (1946). 


If the injury did not occur upon the 
navigable waters of the United States, the 
compensation statute is expressly inapplic- 
able: Section 3 (a) 33 U. S. C. A. §903 (a). 


Prior to the enactment of the Jones Act 
the term “seaman” which originally had 
meant only a person who could “hand, reef 
and steer,” had been enlarged to include 
such persons as a cook, a surgeon, the em- 
ployee on a barge, a bartender, a steward, 
a musician, a wireless operator, in fact al- 
most every variety of employee on board a 
ship. “The reason for such — in- 
terpretation of so simple a word as ‘seaman’ 
is that every one is entitked to the privilege 
of a seaman who, like seamen, at all times 
contribute to and labor about the operation 
and welfare of the ship when she is upon 
a voyage.” The Buena Ventura, 243 Fed. 
797, 799 (S. D. N. Y. 1916). In broadening 
the damages to which the seaman was pre- 
viously entitled the Jones Act was certainly 
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not intended to narrow the protected class: 
Warner v. Goltra, 293 U. S. 155, 158-159 
(1934), (holding that a master was a sea- 
man within the meaning of the statute). 
Therefore, it would seem that any person, 
regardless of the nature of his duties, em- 
loyed on board a vessel while the vessel 
js in navigation is a seaman within the 
meaning of the Act. 

The Jones Act does not itself define the 
range of its application. Where an Amer- 
ican seaman or an alien seaman is injured 
on the high seas on board a vessel of Amer- 
ican registry, the case is treated as within 
the general rule that liability for a tort 
committed on board such a vessel is deter- 
mined by the “law of the flag.” The same 
rule applies where the injury occurs within 
the territorial waters of another country: 
Panama R. R. Co. v. Johnson, 264 U. S. 375 
(1924). The Jones Act is also applied even 
though the vessel is of foreign registry 
where the employer is an American citizen: 
Gerradin v. United Fruit Co., 60 F. (2d) 
927 (C. C. A. 2d, 1932). Otherwise, the 
court reasoned, American employers of sea- 
men could escape liability for injuries to 
American seamen employed on their ships 
by procuring registry under a foreign flag. 
Relief was granted under the Act to an 
alien seaman on a yacht, under a foreign 
flag, ownership of the yacht being half in 
a foreign corporation and half in Amer- 
icans: Torgersen v. Hutton, 276 N. Y. S. 
348 (N. Y. App. Div. 1934), affirmed 267 
N. Y. 535 (1935), cert. denied, 296 U. S. 
602 (1935). 

Where the injury, however, occurs on 
the high seas, or in the territorial waters 
of another country and the seaman is in 
the employ of a foreign ship, the Act does 
not apply. The same rule applies even 
though the seaman or such foreign vessel 
isan American national or treated as such: 
O’Neill v. Cunard White Star, Ltd., 1947 
A.M.C. 505 (C.C.A. 2d). Where an Amer- 
ican or foreign seaman is injured on board 
a foreign vessel while in American territor- 
ial waters, if the case is to be treated as one 
of tort, the law applicable is that of the 
law of the flag of the vessel, provided it 
affects only “the internal economy” of the 
vessel. 


In Uravic v. Jarka Co., 282 U. S. 234 
(1931), an American stevedore was helping 
unload a German vessel. He was on board 
the vessel at the time. The injury occurred 
before the enactment of the Longshore- 
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men’s and Harbor Workers’ Compensation 
Act, which removed stevedores from the 
category of seamen subject to the Jones Act. 
It was held that the question was one deal- 
ing with the conduct of persons within the 
jurisdiction of the United States affecting 
the safety of other persons within it and, 
therefore, that the Jones Act should apply. 


“The wrong may be regarded as sound- 
ing either in tort or in contract; and in 
either aspect it would of course depend 
upon English law except as the Jones Act 
by fiat of Congress interposed to change 
the result. As a tort, the liability would 
be determined by the law of the flag, 
that being the pattern upon which right 
and duties are declared for acts done 
upon the high seas. As a breach of con- 
tract, the liability might be thought to 
depend either upon the law of the place 
where the contract was made, or where 
the performance failed. ...” O’Neill 
v. Cunard White Star, Ltd., 1947 A. M. C. 
505, 507-508 (C. C. A. 2d). 


On this reasoning, an American seaman 
(or one who was treated as such) who had 
signed on for a voyage beginning and end- 
ing in the United States was allowed to 
recover for injuries within American waters 
on a Greek vessel: Gambera v. Bergoty, 132 
F (2d) 414 (C. C. A. 2d, 1942). On the 
other hand, where a Danish seaman signed 
on in Germany on a German ship for a 
voyage beginning and ending in Germany, 
recovery was denied even though the injury 
occurred within American waters: The 
Paula, 91 F. (2d) 1001 (C. C. A. 2d, 1937). 


The Act expressly limits its application 
to injuries suffered by the seaman “in the 
course of his employment.” When the 
courts were first confronted with the ques- 
tion as to whether injuries suffered by a 
seaman while on shore as the result of his 
employer’s negligence, it was held they were 
not covered by the Act: Hughes v. Alaska 
S. S. Co., 287 Fed. 427 (W. D. Wash., 1923). 
In that case, a ship’s mess boy was injured 
while handling cargo on the pier, by the 
negligence of the crew in dropping a loaded 
cargo sling upon him. It was contended 
that the use of the expression “in the course 
of his employment” showed that Congress 
intended that the courts should not have 
jurisdiction over torts resulting in the sea- 
man’s injury on shore in his service to the 
ship. The court stated that “In view of 
the well established principle that the juris- 
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diction in the admiralty is confined to torts 
committed or suffered upon the high seas 
or other navigable waters, such an intention 
would have to be most clearly shown. No 
such intention on the part of Congress is 
disclosed by the language used in section 
33.” Thus, as late as 1940 it was stated on 
virtually unanimous authority that the Act 
is applicable only to injuries suffered in 
the course of the seaman’s employment 
while on a vessel, and that it is inapplic- 
able to any injuries sustained by a seaman 
while working on a pier or elsewhere on 
land. 


However, in O’Donnell v. Great Lakes 
Dredge & Dock Co., 318 U. S. 36 (1943), 
it was held that a seaman injured on shore 
while in the service of his vessel is entitled 
to recover for his injuries in a suit against 
his employer under the Jones Act. The 
court reasoned that the words “in the course 
of his employment” meant what they said 
and that Congress must be taken to have 
intended to make them applicable to the 
fullest extent of the constitutional power of 
Congress in the premises. In answer to the 
argument that Congress could not consti- 
tutionally take the remedy for what was 
essentially a maritime tort and extend it 
to include a cause of action occurfting on 
land, the court answered that Congress had 
the right under the maritime law to change 
the status of seamen, who are peculiarly the 
wards of admiralty, and it could make the 
right to indemnity for negligence co-exten- 
sive with the right for maintenance and 
cure, which was not restricted to injuries 
occurring on sea. This case in effect holds 
that “the admiralty jurisdiction over the 
suit [under the Jones Act] depends not on 
the place where the injury is inflicted but 
on the nature of the service and its rela- 
tionship to the operation of the vessel ply- 
ing in navigable waters.” 


Following this rule, it has been held that 
recovery could be had under the Jones Act 
for injuries sustained by a second cook who 
fell on the dock while returning to the 
vessel to provide the night lunch: Marceau 
v. Great Lakes Transit Corp., 146 F. (2d) 
416 (C. C. A. 2d, 1945). In Nowery v. Smith, 
69 F. Supp. 755 (E. D. Pa., 1946), affirmed, 
161 F. (2d) 732 (C. C. A. 3d, 1947), a simi- 
lar right was sustained for a seaman en- 
joying his shore leave in a bar room. In 
Aguilar v. Standard Oil Co. of N. J., 318 
U. S. 724 (1943), a ship owner was held 
liable for wages, maintenance and cure to 
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a seaman who had left his vessel on author. 
ized shore leave, though not on ship’s busi- 
ness, and who was injured while traversing 
the only available route between the 
moored ship and a public street. Injuries 
so incurred, said the court, are due to haz. 
ards encountered only by reason of the 
voyage, since, if the seaman were not on 
the voyage, it would not be necessary for 
him to have shore leave. By reason of the 
peculiar circumstances of the seaman’s em- 
ployment, as compared with those of em- 
ployees on land, and his restricted freedom 
and opportunities for recreation, it was 
held that “shore leave is an elemental neces. 
sity in the sailing of ships, a part of the 
business as old as the art, not merely a 
personal diversion.” Therefore, it was held 
that the right to maintenance and cure was 
not lost because the injuries were received 
while the seaman was traveling on shore 
on personal business. Hence, the court was 
in effect holding that the injuries were re- 
ceived “in the service of his ship.” 


As used in the Act, the term “personal 
injury” includes illness or aggravation of 
illness brought about by the negligence of 
the employer: Cortes v. Baltimore Insular 
Line, 287 U. S. 367 (1932). Therefore, the 
oo may be liable under the Act for 
such diseases as tuberculosis contracted by 
the seaman as the result of the employer's 
negligence in furnishing him properly ven- 
tilated sleeping quarters: Hiltz v. Atlantic 
Refining Co., 151 F. (2d) 159 (C. C. A. 3d, 
1945). Damages for pneumonia and coron- 
ary thrombosis caused by excessive damp- 
ness of the sleeping quarters are likewise 
recoverable: Hern v. Moran Towing & 
Transportation Co., 138 F. (2d) 900 (C. C. 
A. 2d, 1943). Even if the seaman had active 
tuberculosis at the time when he was first 
employed, he may nevertheless recover 
upon a showing of aggravation of such ill- 
ness by reason of the employer’s negligence: 
Hiltz v. Atlantic Refining Co., supra; also 
see later opinion, 1947 A. M. C. 510 (E. D. 
Pa.). 


In Edmond v. American-Hawaiian S. S. 
Co., 1947 A. M. C. 1362 (Supreme Ct, 
N. Y.), the me omer alleged that the plain- 
tiff while employed as a cook and baker 
aboard a certain vessel was “mistreated” by 
the officers, threatened with bodily harm, 
as a result of which plaintiff suffered a 
severe psycho-neurosis. On the ground that 
the injury was merely a mental condition 
and that the complaint failed to allege any 
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hysical injury or physical contact with 

Jaintiff, the court denied recovery and dis- 
missed the complaint on the ground that 
the state law provides no recovery for nerv- 
ousness or mental anguish where there is 
no accompanying physical contact or in- 
jury. The fact that the case, said the court, 
was brought under the Jones Act does not 
change the rule applying to actions based 
upon alleged negligence. 

As a general proposition, any set of facts 
which would qualify as a cause of action for 
negligence, as that term is usually used by 
the general practitioner, would qualify un- 
der the Jones Act. But the meaning of the 
word in the latter sense is, if not more 
comprehensive, at least flexible and adapted 
to the peculiar circumstances surrounding 
the seaman. In Cortes v. Baltimore Insular 
Line, supra, at 377-378, Mr. Justice Cardozo 
in discussing the relation between the rules 
applicable under the Federal Employers’ 
Liability Act and those under the Jones 
Act said: 


“The act for the protection of railroad 
employees does not define negligence. It 
leaves that definition to be filled in by 
the general rules of law applicable to the 
conditions in which a casualty occurs. 

. . Congress did not mean that the 


standards of legal duty must be the same 


by land and sea. Congress meant no 
more than this, that the duty must be 
legal, i.e., imposed by law; that it shall 
have been imposed for the benefit of the 
seaman, and for the promotion of his 
health or safety; and that the negligent 
omission to fulfill it shall have resulted 
in damage to his person. When this con- 
currence of duty, of negligence and of 
personal injury is made out, the seaman’s 
remedy is to be the same as if a like duty 
had been imposed by law upon carriers 
by rail.” 


Of course, the duty to exercise due care 
for the safety of the employee includes the 
traditional duty of the employer to fur- 
nish to him a safe place in which to work. 
Johnson v. Griffiths 8S. S. Co., 150 F. (2d) 
224 (C. C. A. 9th, 1945). 

By reason of the circumstances of the 
seaman’s employment, the concept of neg- 
ligence has been extended to limits under- 
standable only in the light of the nature 
of the seaman’s duty and the circumstances 
of his work. Thus, injuries sustained by a 
seaman returning to his ship from shore 
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leave when he mistook a coal chute on the 
dock for the gangway in the temporary ab- 
sence of the gangway watchman are action- 
able: Walton v. Continental S. S. Co., 66 
F. Supp. 836 (D. Md., 1946). The failure 
of a deckhand on seeing a man overboard 
immediately to toss or throw him a lifering 
may make the employer responsible for the 
drowning: Macomber v. De Bardeleben 
Coal Co., 1942 A. M. C. 816 (Sup. Ct., La.). 
Negligence of diagnosis or treatment by 
the ship’s doctor in attending an injured 
seaman will make the employer respon- 
sible for harm suffered thereby: De Zon v. 
American President Lines, 318 U. S. 660 
(1943). The employer was held liable for 
failure to provide safe and suitable fuel for 
a range for cooking food for the crew, re- 
sulting in the injury of a seaman: Osland 
v. Star Fish & Oyster Co., 107 F. (2d) 113 
(C. C. A. 5th, 1939). Maintenance of an 
open hatch without a life line around it 
under existing conditions and in failing to 
keep the agp na free of obstructions is 
negligence: Johnson v. Griffiths S. S. Co., 
150 F. (2d) 224 (C. C. A. 9th, 1945). Wil- 
ful assault of a foreman to hurry the em- 
ployee about his work will make the em- 
ployer liable: Jamison v. Encarnacion, 281 
U. S. 635 (1930); so, too, an assault com- 
mitted by an officer who, even though he 
has no supervision over the injured man, is 
a person of cruel, brutal and inhuman na- 
ture, known to give vent to a wicked dis- 
position by violent and uncalled-for assault 
upon others, which disposition was known, 
or should have been known, to the master: 
Nowery v. Smith, 69 F. Supp. 755 (E. D. 
Pa., 1946), afirmed, 161 F. (2d) 732 (C. C. 
A. 3d, 1947). Where an explosion on a 
motor vessel in the steering gear room was 
caused by diffused leaking gases, which ex- 
plosion would not have occurred in the 
ordinary course of events, the court applied 
the doctrine of res ipsa loquitur: Leathem 
Smith-Putnam Navigation Co. v. Osby, 79 
F. (2d) 280 (C. C. A. 7th, 1935). It was 
also applied to sustain recovery by a sea- 
man injured by a block which fell on him, 
and which it was the duty of a fellow sea- 
man to hold, in the absence of any proof 
as to why it fell: Johnson v. U. S., 92 L. Ed. 
360 (1948). Failure to sound a general 
alarm and to arouse the crew during a ten 
to fifteen minute period from the first 
warning of danger to the sinking of a tug 
may be negligence on the part of che mas- 
ter and officers of a tug: Hickman vz. Taylor 
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& Anderson, 1947 A. M. C. 1614 (E. D., 
Pa.). The selection of a route through 
waters infested by enemy submarines when 
an inland route was available, the failure 
of the master to have the flotilla blacked 
out at the time of sinking and failure to 
train the crew by drills in launching life- 
boats, were held actionable: Tatem v. 
Southern Transportation Co., 72 F. Supp. 
44 (E. D., Pa., 1947). If the seaman’s or- 
ders require him to do an unsafe act, he 
is obliged to obey the orders and does not 
assume the risk of obedience thereto, al- 
though this rule does not necessarily apply 
if the orders given were outrageously ab- 
surd: Darlington v. National Bulk Carriers, 
Inc., 1947 A. M. C. 315 (C. C. A. 2d, 1946). 
The display of lights in violation of in- 
structions of those in charge of a convoy, 
as a result of which the ship was torpedoed, 
is negligence: Friar Rock, 1947 A. M. C. 80 
(S. D. N. Y.). Of course, where it is sought 
to charge the employer by reason of the 
negligence of the fellow employee, the 
plaintiff must show that the act of negli- 
gence was committed within the scope of 
the servant’s employment: Adams v. Amer- 
ican President Lines, 1944 A. M. C. 550 
(Sup: Ct., Calif.). 


“The nature of the business and the 
particular dangers involved determine 
the amount of care required in any par- 
ticular case, whether on land or on sea. 
The test or standard to be adopted in 
determining whether the care used is 
proper and commensurate with the dan- 
ger is the supposed conduct under the 
circumstances of a reasonable and pru- 
dent man. Failure to use the care that a 
reasonable and prudent man would use 
under like circumstances, is the usual 
concept of negligence.” Roberts v. Unit- 
ed Fisheries Vessels Co., 141 F. (2d) 288, 
291 (C. C. A. Ist, 1944). 


The doctrine of contributory negligence, 
as known and applied in cases ruled by 
common law principles of negligence, is 
not a part of the admiralty law in so far 
as the common law rule bars recovery if 
the plaintiff had been guilty of contributory 
negligence which, however slight, contrib- 
uted to the cause of the accident or injury. 
Before the Jones Act contributory negli- 
gence was grounds for mitigation of dam- 
ages, however, in suits brought by seamen 
to recover for injuries attributable to de- 
fective equipment: The Arizona v. Analich, 
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298 U.S. 110, 122 (1936). The Federal Em. 
ployer’s Liability Act in Section 3, 45 U, § 
C. A. §53, provides that “the fact that the 
employee may have been guilty of cop. 
tributory negligence shail not bar a recoy. 
ery, but the damages shall be diminished 
by the jury in proportion to the amount 
of negligence attributable to such em. 
ployee: Provided, That no . . . employee 

. Shall be held to have been guilty of 
contributory negligence in any case where 
the violation by [the employer] . . . of 
any statute enacted for the safety of em- 
ployees contributed to the injury or death, 
This, of course, is no more than the estab. 
lished admiralty doctrine of comparative 
negligence, under which doctrine “contrib- 
utory negligence, however gross, is not a 
bar to recovery but only mitigates dam- 
ages.” Socony Vacuum Oil Co. v. Smith, 
305 U. S. 424, 431 (1939). Of course, where 
the injury is caused not by the negligence 
of the employer, but by the negligence of 
the employee himself, there can be no re- 
covery: Brunner v. U. S. 1947 A. M. C. 1331 
(S. D.N. Y.). 


In Herring v. Luckenbach S. S. Co., 137 
F. Ga) 598 (C. C. A. 2d, 1943), a verdict 
in amount of $7500.00 was reduced by 
the trial court on remittitur to $4000.00, 
apparently by way of allowance for con- 
tributory negligence and this was sustained 
on appeal. In Stokes v. U. S., 144 F. (2d) 
82 (C. C. A. 2d, 1944), the chief engineer 
who was injured by a bursting flywheel was 
held to have been contributorily negligent 
because of failure to have the machinery 
kept in order and, consequently, the lower 
court found that his damages (for unsea- 
worthiness) would have been $41,005.00 
and should be reduced by 30% for con- 
tributory negligence. On appeal, the Cir- 
cuit Court agreed that the division would 
have been correct had the evidence justi- 
fied the finding of contributory negligence, 
but found that under all the facts in the 
case the injured person was not guilty of 
contributory negligence and _ therefore 
should have his recovery in full. In Lewis 
v. U.S. Navigation Co., 1944 A. M. C. 1241 
(S. D. N. Y.), the bosun was injured by a 
negligent condition (loose dunnage boards 
strewn on tabernacle) which he and the 
mate participated in permitting to continue 
uncorrected. It was held that he was en- 
titled to recover half damages only. 


Voluntary assumption of risk, as that 
term is generally understood, is not a de- 
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fense in actions under the | Act. Sec- 
tion 4 of the Federal Employers’ Liability 
Act, 45 U. S. C. A. §54, expressly provides 
that the employee “shall not be held to 
have assumed the risks of his employment” 
in any case where the employer's violation 
of any statute enacted for the safety of em- 

loyees contributes to the injury or death. 
In the opinion in The Arizona v. Analich, 
998 U. S. 110 (1936), Mr. Justice Stone 
discussed the cases under this Act and 

inted out that, as the law then stood the 
elimination of the defense by the provi- 
sions of the statute applied only where the 
defective appliance was required by the 
Federal Safety Appliance Act and that those 
cases had also reached the conclusion that 
when the defense was not expressly exclud- 
ed by the terms of the statute it remained 
in effect. This reasoning, however, was 
deemed inapplicable to the Jones Act, be- 
cause the maritime law had previously pro- 
vided for wages, maintenance and cure and 
also for indemnity for injuries due to un- 
seaworthiness irrespective of the question 
of assumption of risk. Consequently, in 
view of the background of the statute, the 
nature of the seaman’s calling, the rigid 
discipline to which he is subject, and the 
practical difficulties of his avoiding ex- 
posure to risks of unseaworthiness and de- 
fective appliances, make such a defense as 
distinguished from contributory negligence 


“... peculiarly inapplicable to suits by 
seamen to recover for the negligent fail- 
ure to provide a seaworthy ship and safe 
appliances. .. . 

“Like considerations, and others to be 
mentioned, require a like conclusion with 
respect to the modified and in some re- 
spects enlarged liability imported into 
the maritime law by the Jones Act.” 


In holding, however, that the Act was 
inapplicable where injuries were due to 
the use of a defective appliance, the court 
did not pass generally on the validity of 
the defense in all cases under the Act. In 
Socony Vacuum Oil Co. v. Smith, 305 VU. S. 
424 (1939), it was held that assumption of 
risk was not a complete defense in a suit 
under the Jones Act for injuries to the sea- 
man resulting from his use of a defective 
appliance of the ship, not involving dis- 
obedience of any order, even though he 
chose to use the unsafe appliance instead 
of a safe method of doing work, which was 
known to him. The court held that the 
proper rule to be applied was that of com- 
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parative negligence which operated to re- 
duce recoverable damages: 


“Any rule of assumption of risk in ad- 
miralty, whatever its scope, must be ap- 

lied in conjunction with the estab- 
lished admiralty doctrine of comparative 
negligence and in harmony with it. Un- 
der that doctrine contributory negli- 
gence, however gross, is not a bar to 
recovery but only mitigates damages. 
There being no defense of assumption 
of risk where the seaman is without op- 
portunity to use a safe appliance, it seems 
plain that his choice of a defective in- 
stead of a safe one, resulting in injury, 
does not differ in either the quality of 
the act or in its injurious consequences, 
in any practical way, from his co™espond- 
ingly negligent use of a safe or an unsafe 
appliance, where its use has contributed 
to an injury resulting from a breach of 
duty by the owner. . . . In either case 
the seaman’s negligence is a contributing 
cause of his injury, without which the 
ship owner would be liable to the full 
extent of the damage.” 


It is no defense to an action for personal 
injury under the Jones Act that the neg- 
ligence which caused the injury was that 
of a fellow servant of the plaintiff. 

Section | of the Federal Employers’ Lia- 
bility Act, 45 U. S. C. A. §51, provides 
for liability where the employee’s injury or 
death results “in whole or in part from 
the negligence of any of the officers, agents 
or employees” of the carrier. To engraft 
on such an enactment the defense of the 
fellow servant rule, would be to fly in the 
face of the clear wording of the statute, 
and it has been so held. International 
Stevedoring Co. v. Haverty, 272 U. S. 50 
(1926). 

The jurisdictions in which an action un- 
der the Act may be commenced fall into 
three separate categories, in any one of 
which the injured seaman may commence 
suit at his election, such election being ex- 
pressly conferred by the statute. 

In the first place, he may start suit on 
the admiralty side of the Federal District 
Court for any district where jurisdiction in 
personam can be obtained over the de- 
fendant. This means, any district in which 
the employer is present or has appointed 
an agent authorized to accept service of 
process on his behalf. If the employer is 
not so present, jurisdiction may be ob- 
tained by attachment of any of his prop- 
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erty including any vessel belonging to him 
which may come within the district. Where 
a vessel is so attached, however, the suit 
is not converted into an action in rem 
against the vessel since there is no right 
to a suit in rem under the Act: Plamals v. 
The Pinar Del Rio, 277 U. S. 151 (1928). 
This means that although the ship pro- 
vides a “res” from which judgment might 
be paid, the lien of the attachment is not 
the equivalent of an ordinary “maritime 
lien.” Since the action is in admiralty, 
jurisdiction is founded upon Section 24 (3) 
of the Judicial Code, 28 U. S. C. A. §41 (3), 
and there is no requirement of any mini- 
mum jurisdictional amount; nor does the 
venue requirement in the Act that the 
action be commenced in the district of the 
employer’s residence or principal place of 
business apply: Brown v. C. D. Mallory & 
Co., 122 F. (2d) 98 (C. C. A. 3d, 1941). If, 
however, the suit is against the United 
States as the employer, the libellant must 
comply with the requirements of Section 
2 of Suits in Admiralty Act, 46 U. S. C. A. 
§742. That is to say, the action must be 
brought either in the district where the 
libellant resides or has his principal place 
of business in the United States, or in which 
the vessel is found at the time of the com- 
mencement of the action: Sawyer v. U. S., 
66 F. Supp. 271 (S. D. N. Y., 1946). If, 
however, the seaman is an alien and has no 
residence in the United States, the libellant 
may sue in any district: McGhee v. United 
States, 154 F. (2d) 101 (C. C. A. 2d, 1946). 
In such cases it is not settled whether the 
question is one of jurisdiction or venue 
merely and waived by filing an answer on 
the merits: Compare Rodinciuc v. United 
States, 1947 A. M. C. 951 (E. D. Pa.) with 
McGhee v. U. S., supra. 


In the second place, the action may be 
commenced on the law side of the District 
Court, in which event the action is one 
which arises under the “laws of the United 
States” and diversity of citizenship is not 
required to be shown: O’Neill v. Cunard 
White Star, Ltd., 1947 A. M. C. 505 (C. C. 
A. 2d); Van Camp Seafood Co. v. Nordyke, 
140 F. (2d) 902 (C. C. A. 9th, 1944); Judi- 
cial Code, Section 24 (i) (a), 28 U.S.C. A. 
§41 (1) (a). Although there have been a 
number of cases holding that such diver- 
sity is required (e.g., Lima v. Burbank & 
Co., 69 F. Supp. 678. (S. D. N. Y. 1946), it 
appears that such cases have overlooked this 
section of the Judicial Code. It is, of 
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course, necessary to meet the jurisdictional 
requirement of $3,000.00, as the minimum 
amount which may be involved: Rowley », 
Sierra S. S. Co., 48 F. Supp. 193 (N. D, 
Ohio, 1942). It is not yet settled whether 
a count for maintenance and cure may be 
joined with the action under the Act, in the 
absence of diversity of citizenship: See 
McDonald v. Cape Cod Trawling Corp,, 
71 F, Supp. 888, 891 (D. Mass., 1947). 

If, however, the plaintiff elects in a civil 
action to sue for damages resulting not from 
the negligence of the defendant, but from 
unseaworthiness of the vessel, the case is 
cognizable in a Federal District Court only 
if there is diversity of citizenship: Philadel. 
phia and R. R. Co. v. Berg, 274 Fed. 534 
(C. C. A. 3d, 1921), cert. denied, 257 U. S. 
638 (1921); Branic v. Wheeling Steel Corp., 
152 F. (2d) 887 (C. C. A. 3d, 1945). 

The final sentence of the Act provides 
that “Jurisdiction . . . shall be under the 
court of the district in which the defend- 
ant employer resides or in which his prin- 
cipal office is located.” An action under the 
Jones Act, therefore, is properly brought 
only in one of the districts specified in the 
statute. But the word “jurisdiction,” as 
used in the Act, is unfortunate. It does not 
mean jurisdiction, but relates only to venue, 
and consequently if the objection is not 
properly raised it is waived, as for example, 
by pleading on the merits: Branic v. Wheel- 
ing Steel Corp., supra, or under the doctrine 
of Neirbo v. Bethlehem Shipbuilding 
Corp., Ltd., 308 U. S. 165 (1939), by the 
designation of an agent upon whom service 
of process may be made within the state: 
Bennett v. Standard Oil Co., 33 F. Supp. 
871 (D. Md., 1940); see also Carlisle v. 
Kelly Pile and Foundation Corp., 1947 
A. M. C. 989 (E. D., Pa.). It should be 
added that the cases prescribing the require- 
ments as to jurisdiction and venue in an 
action on the law side of the Federal Courts 
are extremely confused. They are collected 
in “The Tangled Skein: A Survey of Mari- 
time Personal Injury Remedies,” 57 Yale 
Law Journal 243, 265, n. 109. 


Finally, the seaman may bring his action 
in the state court: Engel v. Davenport, 271 
U. S. 33 (1926). In such event, the venue 
provision in the statute is inapplicable: 
Bainbridge v. Merchants & Miners Trans- 
portation Co., 287 U. S. 278 (1932). Since 
the seaman has the right of the election, it 
has been held that the defendant may not 
remove an action instituted in the state 
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court to the federal court: Beckwith v. 
American President Line, 68 F. Supp. 353 
(N. D. Calif., 1946); Gunderson v. Barber 
Asphalt Corp., 71 F. Supp. 40 (E. D.N. Y., 
1947). The fact that the defendant em- 
ployer is engaged in interstate commerce 
and, consequently, could not be compelled 
to qualify to do business within the state 
where a vessel frequently called does not of 
itself prevent the defendant from being 
subject to the jurisdiction of the courts of 
that state: Burr v. Pacific Tankers, 1947 
A. M. C. 794 (Cir. Ct., Oregon). The state 
court, however, may in its discretion accept 
or decline jurisdiction under the usual doc- 
rine of forum non conveniens: Seeley v. 
Waterman S. S. Co., 1947 A. M. C. 1705 
(Sup. Ct., N. Y.) 

The United States cannot be sued in an 
action at law and the remedy of the injured 
seaman desiring to sue the United States 
as his employer is solely in admiralty, since 
the extent of the Government's consent to 
be sued is confined to that sphere by the 
terms of the Suits in Admiralty Act and 
Public Vessels Act: Johnson v. U. S. S. B. 
Emergency Fleet Corp., 280 U. S. 320 
(1930); dissenting opinion of Mr. Justice 
Reed in Hust v. Moore-McCormack Lines, 
$28 U. S. 707, 741 (1946). 

In death cases prior to the enactment of 
the Jones Act and of the Death on the High 
Seas Act of 1920, 46 U. S. C. A. §§761 et 

, there was no right to recovery for 
injuries to a seaman resulting in death: 
Lindgren v. U. S., 281 U. S. 38 (1930); and 
the right of action, if any, was derived from 
the state wrongful death statute: Western 
Fuel Co. v. Garcia, 257 U. S. 233 (1921). 
With the enactment of the Jones Act the 
State Acts were superseded: Northern Coal 
and Dock Co. v. Strand, 278 U. S. 142 
(1928). 


Here the statute applicable is Section 9 
of the Federal Employers’ Liability Act as 
added by the 1910 amendment, 45 U. S. 
C. A. §59. The personal representative of 
the deceased seaman may recover (a) com- 
pensation for the pain and suffering of the 
injured seaman while he lived-and (b) pec- 
uniary loss to the dependent widow, chil- 
dren or next of kin: The Black Gull, 82 F. 
(2d) 758 (C. C. A. 2d, 1936). If, however, 
death is instantaneous and no survivors 
within the designated class remain, there 
can be no recovery: Lindgren v. U. S., 281 
U. S. 38 (1930). The measure of damages 
to the dependent survivors is the present 
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value of expected future contributions of 
support: Stark v. American Dredging Co., 
66 F. Supp. 296 (E. D. Pa., 1946). 

Since the Jones Act expressly confers the 
right on the personal representative, the 
widow may not sue in her own right: 
O’Neill v. Cunard White Star, Ltd., 69 F. 
Supp. 943 (S. D. N. Y., 1946), affirmed, 
1947 A. M. C. 505 (C. C. A. 2d). 


Some difficulty has been encountered over 
the question whether the action may be 
brought in the federal courts by an ad- 
ministrator suing in a state other than that 
of the domicile of the deceased. In Rej- 
senhoff v. Colonial Navigation Co., 35 F. 
Supp. 577 (S. D. N. Y., 1940), it was held 
that a California administratrix without 
securing ancillary letters in New York had 
no capacity to maintain an action under 
the Jones Act in the Southern District of 
New York unless the cause of action arose 
in that state. This was on the ground that 
the New York law did not permit such a 
suit in the New York State Courts. How- 
ever, where the only asset in the state is 
the cause of action, such ancillary letters 
may not be procurable, so that the result 
would be that the administrator could not 
sue in the only state where he could secure 
jurisdiction, over the defendant. On this 
ground, it has recently been held that the 
domiciliary administrator has authority to 
sue outside the domicile in the federal 
courts: Briggs v. Pennsylvania R. Co., 153 
F. (2d) 841 (C. C. A. 2d, 1946), and this 
would seem to be more in keeping with 
the spirit and purpose of the statute. 


In the ordinary case where the vessel is 
privately owned and operated, there is little 
dificulty in determining who is the proper 
party to be sued. But where the United 
States is involved, the issue becomes quite 
troublesome by reason of the doctrine of 
sovereign immunity and the question of 
the extent to which it has been abrogated. 
The problem becomes particularly acute 
when it is realized that during the late 
war at VJ Day the War Shipping Admin- 
istration operated, or owned, approximately 
4300 merchant vessels and the men engaged 
by the wartime Merchant Marine num- 
bered about 220,000. These vessels were 
operated for the most part by private oper- 
ators under various types of arrangements. 
If the vessel was time chartered, the sea- 
men remained the private employees of 
the owner of the vessel: Hust v. Moore-Mc- 
Cormack Lines, 328 U. S. 707, 711 (1946). 
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But the arrangement most frequently 
adopted was the General Agency Agree- 
ment by which the operator acted as the 
general agent for the War Shipping Ad- 
ministration. As a result, the problem of 
identifying the “employer” for purposes of 
the Jones Act became quite complicated. 

If the United States is the proper defend- 
ant, the procedure is governed by the Suits 
in Admiralty Act; the two-year statute ap- 
plies; the seaman has no right to trial by 
jury; the action must be brought in ad- 
miralty; the jurisdictional requirements of 
the Suits in Admiralty Act must be satis- 
fied, etc. Furthermore, the claim must be 
administratively disallowed before suit can 
be commenced: Clarification Act of 1943, 
50 U. S. C. A. App. §§1291 et seq.; Rodin- 
ciuc v. U. S., 1947 A. M. C. 951, 955 (E. D. 
Pa.) If, on the other hand, the operator 
may be sued, the seaman has right of elec- 
tion between an admiralty action, a suit 
on the law side of the district court or a 
suit in the state court, and in the latter 
two cases will have the right of trial by 
jury if he demands it. 

Prior to the decision of the Supreme 
Court in Brady v. Roosevelt Steamship Co., 
317 U. S. 575 (1943), it was held that the 
private operator was non-suahle and that 
the sole remedy of the seaman was against 
the United States under the Suits in Ad- 
miralty Act: U. S. S. B. Emergency Fleet 
Corp. v. Lustgarten, 280 U. S. 320 (1930), 
and this view prevailed whether the action 
was one by a seaman against his employer 
for injuries under the Jomes Act, or by a 
third person for personal injuries suffered 
as a result of the negligence of the operator. 


In the Brady case, however, the Lustgar- 
ten decision was overruled in so far as it 
prohibited suit by a third person against 
the private operator. In discussing the 
Lustgarten case, the court said that while 
it was clear that the Suits in Admiralty Act 
was intended to provide the only available 
remedy against the United States, or its 
wholly owned corporation, for enforcement 
of maritime causes of action covered by the 
Suits in Admiralty Act, on the other hand 
“there is not the slightest intimation or 
suggestion in the history of that Act that 
it was designed to abolish all remedies 
which might exist against a private com- 
pany for torts committed during its oper- 
ation of Government vessels under agency 
agreements.” 

In Hust v. Moore-McCormack Lines, 328 
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U. S. 707 (1946), it was held that the rem. 
edy of a seaman employed on a Govern. 
ment-owned vessel operated under a Gen. 
eral Agency Agreement with the War Ship- 
ping Administration for personal inju 
sustained during the period preceding the 
effective date of the Clarification Act (50 
U. S. C. A. App. §1291) was not limited to 
a suit against the United States under the 
Suits in Admiralty Act, but included the 
additional right to sue the operating com. 
pany under the Jones Act in an action at 
law. 


In that case, the Supreme Court of Ore. 
gon had refused to permit recovery against 
the General Agent on the ground that the 
controlling question was whether the in- 
jured seaman was the employee of the 
private operator or of the Government. 
Based on the agreement between the oper- 
ator and the Government, the Supreme 
Court of Oregon concluded that the oper- 
ator was an agent of the War Shipping 
Administration for limited purposes only 
and that such purposes did not include 
control, authority or principalship of the 
master and crew or responsibility for their 
negligence. The Supreme Court of the 
United States held that it was error to de- 
termine the question on the basis of tech- 
nical common law rule defining the rela- 
tionship of master and servant, or employer 
and employee; after discussing the Suits in 
Admiralty Act and the Clarification Act, 
it reached the conclusion that it was not 
the purpose of Congress in either of these 
two statutes to deprive the seaman of the 
right to sue the private operator. There 
was, however, a strong dissenting opinion 
in which three Justices joined. 


Whatever one may believe regarding the 
respective merits of the logic in the ma- 
jority and dissenting opinions in the Hust 
case, it stands for the proposition that at 
present the injured seaman has at his elec- 
tion a right to sue either the United States 
or the General Agent, for it is clear that 
the decision in the Hust case was not in- 
tended to preclude suit against the Gov- 
ernment. Prior to the Hust case, it had 
been held that the War Shipping Adminis- 
tration as the alter ego of the United States 
was liable: U. S. v. Lubinski, 153 F. (2d) 
1013 (C. C. A. 9th, 1946); and from the 
reasoning in the majority opinion in the 
Hust case ,it seems beyond doubt that the 
court did not intend to eliminate this 
choice. 
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Recently, however, the Supreme Court 
held that the General Agent Service + me 
ment did not operate as a matter of federal 
law to make the agent the owner of the 
vessel pro hac vice in possession and control 
of the vessel, and therefore as a matter of 
state law liable for breach of duty arising 
from such ownership toward business in- 
vitees: Caldarola v. Eckert, 332 U. S. 155 
(1947). The decision in Brady v. Roose- 
velt Steamship Co., supra, was distinguished 
on the ground that the opinion in that case, 
although it held that the Suits in Ad- 
miralty Act did not preclude suit against 
the agent for torts committed by it, did 
not reach the “different question” whether 
“a cause of action” against the agent had 
been established. 

Where the suit is in admiralty, the Ad- 
miralty Rules will govern the action; at 
law, the Federal Rules of Civil Procedure, 
or the state rules if the action is in the 
state court. The law of the forum applies 
to questions of procedure: Shelton v. Seas 
Shipping Co., 1947 A. M. C. 1528 (E. D. 
Pa.). 


“The source of the governing law ap- 
plied is in the national, not the state, 
governments. If by its practice the state 
court were permitted substantially to al- 
ter the rights of either litigant, as those 
rights were established in federal law, the 
remedy afforded by the state would not 
enforce, but would actually deny, fed- 
eral rights which Congress, by providing 
alternative remedies, intended to make 
not less, but more secure. . . . In trying 
this case the state court was bound to 
proceed in such manner that all the sub- 
stantial rights of the parties under con- 
trolling federal law would be protected.” 
Garrett v. Moore-McCormack Co., 317 
U. S. 239, 245 (1942). 


“There is no inconsistency between the 
right to recover compensatory damages un- 
der the new rule for injuries caused by neg- 
ligence and the right to recover mainte- 
nance, cure and wages under the old rule, 
the remedies not being of such a nature 
that the adoption of one is a repudiation or 
negation of the other.” Pacific S. S. Co. v. 
Peterson, 278 U. S. 130, (1928). Of course, 
where recovery in one suit has been had, 
a second suit may not include damages for 
the same items already paid or passed upon: 
Rodil v. Grace Line, 1944 A. M. C. 1389 
(Mun. Ct., N. Y.) 
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But the right to compensatory damages 
for negligence is an alternative of the 
right based on unseaworthiness and recov- 
ery may not be had on both. At some stage 
in the proceedings an “election” is required 
by the seaman to proceed under the Act 
or for unseaworthiness: Pacific Steamship 
Co. v. Peterson, supra. Just what kind of 
election must be made, and when, is not 
yet settled. Thus, in the Third Circuit it 
has been held that the plaintiff may go to 
the jury on both issues and if his proof can 
sustain either or both he may recover dam- 
ages, but only one compensation for the 
injury suffered. It was, therefore, held 
error for the trial judge in an action at law 
to require the plaintiff to “elect” as between 
the two causes of action: German v. Car- 
negie Illinois Steel Corp., 156 F. (2d) 977 
(C. C. A. $d, 1946). On the other hand, the 
Second Circuit in McGhee v. United States, 
1948 A. M. C. 139 (1947), said that a sea- 
man could not go to trial in admiralty on 
both causes of action simultaneously and 
recover upon one or the other as the evi- 
dence turns out. 


If the action is in admiralty and unsea- 
worthiness is the basis of suit, the action 
may be in rem and in personam. However, 
if negligence is the sole ground, the action 
may be in personam only. If suit is brought 
on the law side of the District Court, juris- 
diction and venue requirements will be 
affected by whether the cause is grounded 
on negligence or unseaworthiness or both: 
Branic v. Wheeling Steel Corp., 152 F. (2d) 
887 (C. C. A. 3d, 1945). If the action is 
brought in the state court, the state statute 
of limitations may apply to a cause of ac- 
tion for unseaworthiness and the three-year 
period specified in the Federal Employers’ 
Liability Act to a Jones Act cause: Engel 
v. Davenport, 271 U. S. 33 (1926). If neg- 
ligence is the sole ground alleged and 
proved, the three-year statute applies wheth- 
er the action is at law or in admiralty: 
Pope v. McCrady Rodgers Co., 1948 A. M. 
C. 33 (C. C. A. 3d, 1947). In that case, the 
libellant argued that since the action was 
in admiralty, the admiralty doctrine of 
laches <2 ns and not the three-year pe- 
riod. This contention was rejected by the 
court on the ground the admiralty law does 
not provide for action for wrongful death 
(except, of course, where the case is gov- 
erned by Death on the High Seas Act, in 
which event the period would be two years 
or 90 days after “a reasonable opportunity 
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to secure jurisdiction has offered.” 46 U. S. 
C. A. §763; therefore, the statutory period 
is a condition on the rights given therein 
and applies regardless of the forum chosen. 
Where the action is against the Govern- 
ment, the statutory period is two years by 
the Suits in Admiralty Act, 46 U. S. C. A. 
§745: Crescitelli v. U. S., 159 F. (2d) 377 
(C. C. A. 3d, 1947). 

Limitations of space make it impossible 
to mention all of the problems in this field, 
much less to do justice to any of them. The 
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above discussion is intended merely to 
convey some idea to the tyro of the num- 
ber and intricacy of the questions encoun. 
tered, and to chart some of the dan ers 
which await him. In the interest of sim. 
plicity, divergent views on a number of 
points have been ignored; but it should 
be kept in mind that the cases in this 
branch of our law are particularly subject 
to re-examination, and marked by reversa] 
of principles once regarded as basic and 
not open to question. 


The Impact of the Revenue Act of 1948 on Life Insurance 


Settlements* 
By KENNETH P. Gruss 
Milwaukee, Wisconsin 


T IS doubtful that the provisions of any 
I tax bill passed by Congress have re- 
sulted in more misunderstanding or con- 
fusion than has the enactment of Section 
361 of the Revenue Act of 1948, relating 
to the new marital deduction for bequests 
to surviving spouse. During the consid- 
eration of the Act, most of the publicity 
emphasized the reductions in the income 
tax resulting from the application of the 
“split income” principle to the incomes 
of married persons. Very little attention 
was paid to the gift and estate tax fea- 
tures of the Act, although the latter pro- 
visions directly affect insurance proceeds 
to a greater extent than the others. 

There are many ways in which the new 
tax law will affect the insurance business. 
The “split income tax” and the changes 
in exemptions and deductions will have 
substantial effects which will require at- 
tention and study. 

The immediate need, however, seems to 
be as much understanding as possible of 
the provisions of the new law covering 
the Gift and more particularly the Estate 
Tax because these involve existing insur- 
ance arrangements. It should be noted here 
that, as heretofore, these Estate Tax con- 
siderations are significant only in connec- 
tion with net estates of more than $60,000. 

The new provisions covering Gift and 
Estate ‘Taxes are not simple. They repre- 
sent an attempt to bring about greater 
equality of tax treatment between the com- 
munity property and the non-community 
property states. 





*As of June 2, 1948. 


In general this is what happens: 

1. Non-Community Property (common 
law) States. On every gift made from hus- 
band to wife or vice versa, the value of 
the gift is reduced by one-half. This re- 
duction is called the “marital deduction.” 
The community property philosophy, that 
one-half had already belonged to the 
spouse, is adopted for tax purposes. (Ac. 
tually, ownership rights in the property 
remain unchanged). The same reasoning 
applies to gifts made by husband or wife 
to others. They may be reported as though 
made one-half by ‘each spouse. This yields 
two exemptions, two annual exclusions, 
and lower rate brackets. 


Upon death of husband or wife, the 
entire value of whatever passes to the sur- 
viving spouse outright (as against interest 
for life only) is deductible from the gross 
estate. But there is an overall ceiling on 
this marital deduction. It may not exceed 
50 per cent of the gross estate reduced by 
deductible claims and expenses. 

2. Community Property States. The 
much criticized Amendments on commu- 
nity property introduced in the Revenue 
Act of 1942 are now eliminated. Gifts of 
community property are now treated in ac- 
cordance with state law. This means, or- 
dinarily, that no matter who actually 
makes the gift, it is attributed one-half 
to each spouse. A gift from one spouse 
to the other is taxed only on one-half its 
value, since the other spouse already owns 
the other one-half interest. 

On the death of either spouse, most 
community property states recognize that 
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the surviving spouse has a vested interest 
in one-half the community property. In 
such cases, only one-half the value is in- 
dudible in decedent's estate. 

Obviously a matter of immediate and 
rimary concern to policyholders is the 
condition under which life insurance pro- 
ceeds payable to a spouse will or will not 
be eligible for the “marital deduction.” 
As indicated above, this will depend on 
whether the surviving spouse is the bene- 
ficiary of an outright transfer or a life 
interest only. Under prior law this dis- 
tinction was the basis for determination 
of whether or not there would be a sec- 
ond tax on decease of the surviving 


spouse. 
Section 361 of the Revenue Act of 1948 
reads, in part, as follows: 

Marita! Deduction. 

“(a) Section 812 of the Internal Reve- 
nue Code (relating to deductions in 
computing net estate in the case of a 
citizen or resident of the United States) 
is hereby amended by adding at the end 
thereof a new subsection to read as 
follows: 


‘(e) Bequests, etc. to Surviving 
Spouse. 

‘(1) Allowance of Marital Deduc- 
tion. 


‘(A) In General. An amount 
equal to the value of any interest 
in property which passes or has 
passed from the decedent to his sur- 
viving spouse, but only to the ex- 
tent that such interest is included 
in determining the value of the 
gross estate. 

‘(B) Life Estate or Other Ter- 
minable Interest. Where, upon the 
lapse of time, upon the occurrence 
of an event or contingency, or upon 
the failure of an event or contin- 
gency to occur, such interest pass- 
ing to the surviving spouse will 
terminate or fail, no deduction shall 
be allowed with respect to such in- 
terest— 


‘(i) If an interest in such prop- 
erty passes or has passed (for less 
than an adequate and full con- 
sideration in money or money's 
worth) from the decedent to any 
person other than such surviving 
spouse (or the estate of such 
spouse); and 
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‘(ii) if by reason of such pass- 
ing such person (or his heirs or 
assigns) May possess or enjoy any 
part of such property after such 
termination or failure of the in- 
terest so passing to the surviving 
spouse; and no deduction shall 
be allowed with respect to such 
interest (even if such deduction 
is not disallowed under clauses 
(i) and (ii)— 

‘(iii) if such interest is to be 
acquired for the surviving spouse, 
pursuant to directions of the de- 
cedent, by his executor or by the 
trustee of a trust. 


For the purposes of this subpara- 
graph, an interest shall not be con- 
sidered as an interest which will 
terminate or fail merely because it 
is the ownership of a bond, note, or 
similar contractual obligation, the 
discharge of which would not have 
the effect of an annuity for life or 
for a term. * * * 

‘(F) Trust With Power of Ap- 
pointment in Surviving Spouse. In 
the case of an interest in property 
passing from the decedent in trust, 
if under the terms of the trust his 
surviving spouse is entitled for life 
to all the income from the corpus 
of the trust, payable annually or 
at more frequent intervals, with 
power in the surviving spouse to 
appoint the entire corpus free of 
the trust (exercisable in favor of 
such surviving spouse, or of the 
estate of such surviving spouse, or 
in favor of either, whether or not in 
each case the power is exercisable 
in favor of others), and with no 
power in any other person to ap- 
point any part of the corpus to any 
person other than the surviving 


spouse— 

‘(i) the interest so passing 
shall, for the purposes of subpara- 
graph (A), be considered as pass- 
ing to the surviving spouse, and 

‘(ii) no part of the interest so 
passing shall for the purposes of 
subparagraph (B) (i), be consid- 
ered as passing to any person 
other than the surviving spouse. 


‘This subparagraph shall be ap- 
plicable only if, under the terms 
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of the trust, such power in the sur- 
viving spouse to appoint the cor- 
pus, whether exercisable by will or 
during life, is exercisable by such 
spouse alone and in all events. 

‘(G) Life Insurance With Power 
of Appointment in Surviving Spouse. 
In the case of proceeds of insurance 
upon the life of the decedent re- 
ceivable in annual or more frequent 
installments commencing within one 
year after the decedent’s death, if 
under the terms of the policy all 
amounts payable during the life of 
the surviving spouse are payable 
only to such spouse, and if such 
spouse has the power to — all 
amounts payable after such spouse's 
death (exercisable in favor of the 
estate of such spouse, whether or 
not the power is exercisable in fa- 
vor of others)— 


‘(i) such proceeds shall, for the 
ty oor of subparagraph (A), 

considered as passing to the 
surviving spouse, and 

‘(ii) no part of such proceeds 
shall, for the sy ge of sub- 
paragraph (B) (i), considered 
as passing to any person other 
than the surviving spouse. 


‘This subparagraph shall be ap- 
plicable only if, under the terms of 
the policy, such power in the sur- 
viving spouse to appoint, whether 
exercisable by will or during life, 
is exercisable by such spouse alone 
and in all events. 

‘(H) Limitation on Aggregate of 
Deductions. The aggregate amount 
of the deductions allowed under 
this paragraph (computed without 
regard to this sub paragraph), shall 
not exceed 50 per centum of the 
value of the adjusted gross estate, 
as defined in paragraph (2).’” 


It must be said at the outset that until 
the Commissioner’s Regulations are issued 
and available, the status of life insurance 
proceeds cannot be definitely determined. 

Most insurance policies provide for set- 
tlement under various types of options. 
Ordinarily there would be the following 
options: the interest option (which for the 

urposes of this discussion we shall call 
Option 1); the option providing for pay- 
ment in monthly installments for a speci- 


fied number of years (which we shall cal] 
Option 2); the option providing for pay- 
ment in monthly installments for a certain 
number of years with payments thereafter 
to continue during the life of the bene. 
ficiary (which we shall call Option 3); and 
the option whereby the proceeds may be 
left with the company as a fund, to be 
credited with interest, from which is paid 
until the fund is exhausted equal monthly 
installments of a specified amount (which 
we shall call Option 4). 
Illustrative Situations 

Let us consider a situation where the 
insured has named his wife as beneficiary 
under Option 3 settlement and has named 
his children as contingent beneficiaries, In 
view of subparagraph (G) above it would 
appear that the insurance proceeds would 
not be entitled to the benefits of the mari- 
tal deduction. This would be for the rea. 
son that upon the death of the wife the 
children would succeed to any unpaid bene- 
fits and the wife would not have had a 
power of appointment over such benefits. 
However, if there were no contingent bene. 
ficiaries named by the insured or if the 
children had been revoked as contingents, 
the proceeds would be payable to the wife 
as beneficiary during her lifetime and 
upon her death any balance would be 
payable to her estate. This would seem 
to satisfy the requirements of the statute 
and thus the proceeds would be entitled 
to the marital deduction. It is believed this 
would be the case despite the fact that 
the wife had no right ay chtedinieation un- 
der Option 3. Similarly the same princi- 
ples should apply under Options 2 and 4 
settlements. 

The intent of the new amendment is to 
permit the deduction only where the prop- 
erty has been transferred outright or in 
such a manner that the so-called “second 
tax” is not avoided upon the death of the 
beneficiary. If, under a settlement whereby 
the wife is named beneficiary under Op 
tion 2 or Option 4 (under which she would 
have the right of withdrawal) and the 
children are named contingent benefic- 
aries, it would seem that under the law in 
effect prior to the 1948 Revenue Act no 
part of the remaining proceeds would be 
taxable in the estate of the beneficiary 
upon her death. The contingents would 
take through the contract and their interest 
would have been taxable in the insured’s 
estate. Thus the “second tax” would have 
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been avoided and presumably in this sit- 
yation the marital deduction would not 
be available. It is realized that tax authori- 
ties are not in entire agreement on this 

rticular point. Some attorneys contend 
that the power in the wife to invade the 
rincipal sum amounts to a power of ap- 

intment so that there is a tangible bene- 
fit accruing to the children by reason of 
the wife’s death where this power has not 
been exercised thus resulting in the levy 
of the “second tax” in the wife’s estate. 
On this line of reasoning the marital de- 
duction might be available in this situa- 
tion. 

Furthermore, in reading paragraph (B) 
above, the beneficiary even with commu- 
tation privileges might be deemed to have 
in effect a life estate or other terminable 
interest which would cease “upon the oc- 
currence of an event or contingency, or 
upon the failure of an event or contin- 
gency to occur,” namely her death without 
having exercised the power of appoint- 
ment. This is indicative of the type of 
question raised by the new law which must 
await construction in the Regulations. 

For the purposes of the new Revenue 
Act Option 1 settlements should probably 
be treated the same as any other option. 
If the wife is to receive settlement under 
Option 1, even with the right of with- 
drawal, unless the contingent beneficiaries 
are revoked, it is probable that the marital 
deduction would not be permitted. 


Some tax attorneys have expressed in- 
formal opinions as to the effect of para- 
graph (G), contending that since it speci- 
fically relates to life insurance, it super- 
sedes and nullifies the general provisions 
found in paragraph (A). If this philosophy 
is adopted, insurance payable in a lump 
sum could not have the advantage of the 
marital deduction since paragraph (G) pro- 
vides for the payment of proceeds of in- 
surance in annual or more frequent in- 
stallments. It was also contended that pay- 
ments under Optien 1 were outside the 
purview of the marital deduction since 
such payments do not invade the princi- 
pal. An amendment to the Act which com- 
pletely rewrites paragraph (G) has been 
introduced in Congress. This amendment 
covers settlement provisions—interest in- 
stallments, payments for a period certain 
and for life, annuities, and the like. The 
amendment was considered and tentatively 
approved by a sub-committee of the Ways 
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and Means Committee and is now included 
in a bill containing a number of technical 
amendments to the Revenue Act. If this 
bill is passed, the whole situation will be 
clarified and the rights of marital deduc- 
tions can be definitely ascertained. It seems 
advisable, therefore, that extensive or basic 
changes in present settlements should be 
deferred pending the passage of this bill, 
for it is doubtful that regulations will be 
available in the near future. 

By telegram dated April 14, 1948, signed 
D. S. Bliss, Deputy Commissioner, the fol- 
lowing ruling was made: 


“Reference telegram April 12. Where 
gross estate includes proceeds of insur- 
ance on decedent's life which are re- 
tained by insurance company with in- 
terest thereon payable to surviving 
spouse during her lifetime and proceeds 
unqualifiedly payable to her estate mari- 
tal deduction under Section 812 (e) (1) 
of Code allowed since no person other 
than surviving spouse has interest in 
proceeds.” 


If a policy contract gives the beneficiary 
the right to revoke contingents or if by 
endorsement the contract is so amended, 
it is believed that such right in the bene- 
ficiary is tantamount to a power of ap- 
pointment. Under these circumstances, a 
beneficiary could by her own act make 
the proceeds payable to her estate and it 
would seem that therefore the proceeds 
would qualify for the marital deduction. 

Where the proceeds are made payable 
to the wife as beneficiary in a lump sum, 
the direct beneficiary would have, under 
the terms of some contracts, the right to 
select an option settlement. Under the pro- 
visions of these contracts, it is often pro- 
vided that upon such an election by the 
direct beneficiary, the interest of any con- 
tingent beneficiaries designated by the in- 
sured will terminate. Under other policy 
contracts where the insured named con- 
tingents, they would remain as such and 
it would be necessary for the contingents 
to be revoked. Thus, where the contingents 
have been revoked either by action of the 
beneficiary or upon request of the insured, 
as the case may be, the marital deduction 
would doubtless apply. Likewise, it might 
be mentioned that where there are no 
contingent beneficiaries named under the 
policy, any proceeds remaining with the 
Company at the death of the beneficiary 
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would ordinarily be payable to her estate. 

To summarize, it is reasonable to be- 
lieve that the marital deduction will be per- 
mitted where the surviving spouse receives 
settlement: (1) in a lump sum, (2) in a 
lump sum under policies which provide 
that where the beneficiary elects an option 
the interests of any contingent beneficiaries 
designated by the insured would be ter- 
minated, (3) under Option 1 where inter- 
est is payable to surviving spouse during 
her lifetime and proceeds unqualifiedly 
payable to her estate, (4) under Options 
2, 3 or 4 where there are no contingents 
named in the policy, and (5) under Options 
2, 3 or 4 where there are contingents 
named in the policy and where the con- 
tract has been amended by endorsement, 
giving the beneficiary the right to revoke 
the designation of contingent beneficiaries 
and option settlement applying to said 
contingent beneficiaries. 

The foregoing illustrations are generali- 
zations, for policy contracts of different 
companies vary with respect to settlement 
provisions and it is, therefore, necessary 
to examine the provisions of each policy 
contract under consideration to determine 
the availability of the marital deduction 
in accordance with the conclusions ex- 
pressed herein. 

Not all of the above conclusions are sup- 
ported by opinion of members of the In- 
ternal Revenue Bureau. Yet it is believed 
that these conclusions are sound and will 
be upheld by the courts in event of litiga- 
tion. These conclusions will find ample 
support in the provisions of the amend- 
ment to subsection (G) referred to above. 
This amendment has been approved by 
the Tax Committee of the American Bar 
Association, the National Association of 
Life Underwriters and the Joint Federal 
Tax Program Committee of the American 
Life Convention and the Life Insurance 
Association of America. So far as is known, 
this amendment is a _ noncontroversial 
measure and upon its adoption it is felt 
that it will solve most, if not all, of the 
problems arising in connection with insur- 
ance policies. The pertinent portions of 
the amendment read as follows: 


“(1)(G) LIFE INSURANCE, EN- 
DOWMENT AND ANNUITY CON- 
TRACTS WITH POWER OF AP- 
POINTMENT IN SURVIVING 
SPOUSE. In the case of an interest in 
property passing from the decedent in 
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the form of benefits under a life insuyy. 
ance endowment or annuity contract, if 
under the terms of the contract, or any 
contract supplemental thereto, such bene. 
fits are either payable in installments, 
annually or at more frequent intervals, 
or are held by the insurer under an 
agreement to pay interest thereon, an- 
nually or at more frequent intervals, or 
both, and all such amounts payable dur. 
ing the life of the surviving spouse are 
payable only to such spouse, with power 
in the surviving spouse to appoint all 
benefits under any such contract (ex. 
ercisable in favor of such surviving 
spouse, or of the estate of such surviving 
spouse, or in favor of either, whether 
or not in each case the power is exer- 
cisable in favor of others), and with no 
power in any other person to appoint 
any part of the benefits to any person 
other than the surviving spouse. - - - 

(i) the interest so passing shall, for the 
purposes of subparagraph (A), be con- 
sidered as passing to the surviving spouse, 
and 

(ii) no part of the interest so passing 
shall, for the purposes of subparagraph 
(B) (i), be considered as passing to any 
person other than the surviving spouse. 

This subparagraph shall be applicable 
only if, under the terms of any such con- 
tract, such power in the surviving spouse 
to appoint the benefits, whether exer- 
cisable by will or during life, is exer- 
cisable by such spouse alone and in all 
events.” 


Where a husband has applied for and 
owns a policy on the life of his wife, upon 
his death the then value of the policy 
would be includible in his estate just like 
any other property owned by him. Like- 
wise, if the wife was the owner of a policy 
on the life of one of the children, for ex- 
ample, and the husband should die, the 
value of the policy would not be includible 
in his estate for Federal Estate Tax pur- 
poses, since he had no title or ownership 
therein. The new act does nothing to 
change in any respect the rules of prop- 
erty rights or ownership. 

In cases where it is important to mini- 
mize estate taxes in the estate of the in- 
sured’s wife, the parties may find it advis- 
able to give her only a life interest in the 
proceeds, even though such a settlement 
would mean the loss of the marital deduc- 
tion in the insured’s estate. 
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It must be remembered that the advan- 
tages of obtaining the marital deduction 
must be weighed by the insured against 
his wishes to have the insurance proceeds 

yable after the death of the beneficiary 
to his children or other objects of his 
bounty. 

It must be for the insured himself to 
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decide to what extent he would be willing 
to forego the chances of the marital de- 
duction in order to carry through the es- 
tate planning he may have in mind. There- 
fore, it would seem wise to await clarifi- 
cation of the new law before making any 
hasty changes which may later prove to 
have been unnecessary or inadvisable. 


“Uniform” Aviation Liability Act 
Pending Before Committee on Uniform Aeronautical Code Commission on Uniform 
State Laws 
By Greorce W. Orr 
New York City 


BELIEVE that lawyers, and particularly 
| lawyers interested in insurance, should 
give the captioned Act most careful con- 
sideration before willingly permitting any 
organization with which they are associated 
to endorse it or any compromise substitute 
that accomplishes the same purposes. It 
appears to the writer to be a direct attack 
upon our long established laws and de- 
prives our courts, by arbitrary and alien 
decree, from dispensing justice to both 
parties in accordance with the merits of 
each case. 

This is a law that the Commissioners 
on Uniform State Laws propose be pro- 
mulgated to the various individual states 
for enactment. It is similar in principle 
to laws which have been unsuccessfully, so 
far, introduced in Congress for the last 
several years. 

But it has the added objection that if 
passed by less than all the states, since 
it drastically changes presently established 
principles of law, it will add confusion 
and conflict in our liability law where none 
now exists. We have somewhat different 
laws in different states now, but there has 
been no conflict. The most optimistic sup- 
porter will not seriously suggest that any- 
thing like all the states would pass the 
law. An excellent precedent is the old 
“Uniform State Law for Atronautics” 
which was approved by legal and aero- 
nautical associations and actively pushed 
for passage for about 20 years. It was 
never passed by more than about half 
the states and most of the states passing 
it varied, thus defeating uniformity. 

I discuss the principles involved before 
the actual provisions of this law as the 
principles are the important consideration. 


Our legal theorists, most of whom have 
never had sufficient experience with ac- 
tual aviation cases, if any, to know how 
our existing law is working, have appar- 
ently seized upon the mystery, popularly 
attached to aviation, to vent their dissat- 
isfaction with our present laws and sub- 
stitute laws which exercise a paternal “pro- 
tection” over the public regardless of jus- 
tice. Most lawyers, thinking of the matter 
theoretically, wonder how negligence can 
be proven when all aboard on aircrait 
are killed and there were no eye witnesses 
to the accident. Many of those now advo- 
cating special liability legislation for avia- 
tion very sincerely believe the above sit- 


‘uation makes justice for the damaged 


claimant impossible. But that is not the 
situation in fact. The practice of the air- 
lines has been to freely offer without prej- 
udice, settlement of all reasonable claims 
regardless of negligence. The reason there 
are so few litigated cases is that settle- 
ment has been available to all in satisfac- 
tory amounts save the very few who insist 
upon claims the airlines and their insurers 
believe unjustified. 

The question is not whether justice 
should be done but whether our present 
law should be changed and the airline 
made the insurer of its passenger's safety. 
Our present law is based on the principle 
that a person is not guilty of wrong until 
he is proven to have done wrong. This, 
or any law imposing absolute liability, 
changes that theory and imposes an ob- 
ligation upon one party regardless of 
merit. 

It has not been the experience of this 
writer that the plaintiff's cause is hopeless 
simply because there were no survivors to 





Page 242 


an accident, and this writer has handled 
more than 10,000 aviation casualty claims, 
exclusive of compensation claims, includ- 
ing approximately 1,000 passenger claims 
from some 43 major airline accidents. I 
sincerely believe that I have never seen 
a claim from a serious accident which 
could not have been gotten to a jury on 
a question of fact. 


This does not and should not mean that 
there must always be a plaintiff's verdict 
when before a court of justice. There are 
cases in which there was no negligence 
even though, for instance, the plane struck 
a mountain. But more facts are available 
to the plaintiff than in any industry I 
know—because such adequate records are 
kept of each plane and flight, and because 
a public hearing furnishes all pertinent 
facts to plaintiff and defendant alike. Any 
lawyer willing to do sufficient work to 
work up his case (as he has to do in 
any other industry) can do so with plenty 
of help available. In cases where the cause 
of the accident is really unknown, our 
courts have almost universally applied the 
presumption of negligence provided by the 
doctrine of res ipsa loquitur. Any lawyer 
so lazy that he wants to win .his case 
by thumbing a code (which is exactly 
what many I talk to seem to want) deserves 
what he will get by this law—no more need 
for a lawyer than in collecting an acci- 
dent insurance policy. 


Regardless of the precise provisions of 
this bill, any bill—federal or state—that 
sets aviation apart for a different standard 
of liability than its competitors is inflict- 
ing a harmful injustice on aviation. Avia- 
tion is now subject to the same law applic- 
able to surface transportation, railroad, 
busses, etc. Any bill that provides absolute 
liability, even though a limit of liability 
is very properly provided where possible, 
will cost the airlines more than past costs 
as the limit of liability can be changed 
at any time. Any bill that fixes liability 
arbitrarily, as necessary as this is if liability 
is made absolute or presumed, must im- 
pose an injustice on either the claimant 
or aviation operator, because all deaths 
or injuries do not cause the same damage. 
No amount of money can pay for a life 
or for a life of disability. The best money 
can do is to alleviate the economic dam- 
age. 

Other departures from the established 
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law will be mentioned as the actual pro- 
visions of this bill are briefly discussed, 

The general structure of the bill is as 
follows: 


Art. I—Definitions—scope — acceptance 
and assumpition of liability. 

Art. II—Liability for damage on land, 

Art, II1I—Liability for death or injury of 
passengers. 

Art. IV—Liability for loss, damage or 
delay of baggage or goods. 

Art. V—Collision of aircraft. 

Art VI—Insurance or other security. 


Art. VII—General procedural provisions, 
Art. VIII—Miscellaneous provisions. 


A section by section discussion will not 
be attempted here. Only sections of spe- 
cial interest and to give an idea of the 
general objective of the Act will be men- 
tioned. 

Art. I—After definitions, Sec. 103, State- 
ment of Policy makes the legislature find 
as a fact that it is “rarely possible . . . to 
establish the cause of the accident.” The 
writer does not believe this statement— 
upon which the special discriminatory ac- 
tion of this Act against the aviation oper- 
ator is based—is justified by the facts. To 
substantiate this belief, a study was made 
of all the Civil Aeronautics Board’s reports 
on the last 37 accidents involving multi- 
motored transport type planes, 28 operated 
by certificated airlines, and nine by un- 
certificated air carriers, from December 30, 
1946 to May 28, 1948. This study reveals 
that in only one case out of the 37 did the 
Board fail to establish the probable cause 
of the accident—and that was a training 
accident when no passengers or cargo were 
aboard. As to the statement in this section 
that “Public policy demands that compen- 
sation pte not be denied any person 
because of his inability to prove negli- 
gence,” etc., the above study reveals that 
in only five cases out of the 37 did the 
Board fail to charge fault on the part of 
the operator. Nevertheless, having stated 
this apparently undefensible “Policy,” the 
Act goes on to change the law from that 
established through the years by our sys- 
tem of judicial justice to one by decree. 

Sec. 104 excepts “international flights” 
apparently on the erroneous belief that the 
Warsaw Convention applies to all inter- 
national flights—which it does not. There 
seems to be no reason to exclude interna 
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tional flights unless it conflicts with fed- 
eral law—like the Warsaw Convention. 

Sec. 106—The general word “substantial- 

ly” is likely to breed litigation. 
“$ec. 107—Provides that operators shall 
not operate without assuming the liability 
imposed by this Act and makes assumption 
conclusively presumed from the fact of 
flight. This is apparently an attempt to 
st up an assumption of contractural li- 
ability in case the law does not hold making 
the operator liable. Sec. 108 goes on to 
peovide (a) that the operator cannot get 
a certificate without assuming in writing 
the liabilities imposed by the Act (again 
attempting to enforce contractural obliga- 
tions) and (b) produces evidence of valid 
insurance or other security. 

Art. 1l—Just as those interested in avia- 
tion are realizing the burden of Sec. 5 of 
the old “Uniform Act” and the states are 
beginning to repeal, this Act comes along 
and imposes absolute liability (a) for dam- 
age to property and injury to third per- 
sons on the ground. Contribution is not 
enough to bar recovery; wilful misconduct 
is necessary. Since liability is imposed, re- 
covery for injury or death of one person 
is limited (subject to election of claimant) 
to $10,000 and $20,000 to $100,000 [accord- 
ing to horsepower] for two or more per- 
sons. It must be noted that under this ar- 
ticle, the provision is for a limit, not a 
fixed indemnity. It must also be remem- 
bered that this limit is of little security 
as it can be changed before enactment or 
by amendment at any time. The recent 
trend with states which limit recovery for 
wrongful death has been to increase former 
limits. 

(0) The weight standard is used for 
property damage, at $5.00 per hundred 
pounds up to 100,000. 

(d) Limitation depends upon complying 
with compulsory insurance or security. 

Some states have constitutional prohibi- 
tion against limiting recovery. 

Sec. 205 requires “valid insurance” and 
imposes fine of $5,000 and/or one year im- 
prisonment for non-compliance. 

Sec. 206 provides a procedure of inter- 
est. Operator must file within 60 days in 
Court at county of accident the name of 
insurers, names and addresses of persons 
injured, etc. The burden is placed on the 
operator to post information, advertise, pay 
costs, etc. But especially note: Sec. 207— 
provides that claimant may elect, notwith- 
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standing the provisions above, to sue at 
common law but must affirmatively prove 
cause of accident and that it was caused 
by the negligence of the operator. 

In other words, if you have a case, the 
sky is the limit, but even if you have no 
case, you get liberally provided for any- 
way. 

Art. I1I—Passengers. Applies to passen- 
gers of aircraft carrying any passengers “for 
compensation,” for death or injury occur- 
ring within the state or if the contract of 
carriage was made within that state even 
if the injury occurs elsewhere. This upsets 
present law that the place of accident con- 
trols and permits two different states to 
take jurisdiction. Liabilities for aircraft 
not carrying any passengers for compensa- 
tion will be subject to common law. 

Sec. 302—Imposes absolute liability ex- 
cept in case of passenger’s wilful miscon- 
duct, during passenger-air carrier relation, 
but when not arising out of such relation, 
negligence must be proven without bene- 
fit of a presumption. 

Sec. 304—Fixes liability for death or 
permanent total disability at $10,000 and 
for loss of members about like a regular 
accident policy (which is just what this 
Act requires on every passenger). This is 
a fixed indemnity, not a limit. The same 
indemnity is paid for an infant as for a 
man leaving a dependent wife and a lot 
of small children. A higher scale of li- 
ability may be agreed upon at varying 
rates and insurance or other security is 
required to cover liabilities, subject to fine 
of $5,000 or one year, or both. 

An elaborate procedure for filing infor- 
mation and paying claims is provided as 
in Art. II and all operators of aircraft car- 
rying passengers for compensation must 
keep a record of the names and addresses 
of passengers carried. 

Alternate sections are provided to try 
to get by states which constitutionally pro- 
hibit limiting recovery by presuming the 
operator to have assumed the liabilities 
and the passenger to have accepted same 
unless each serves the other with written 
notice of rejection. The penalty for re- 
jection is that the operator rejecting must 
defend with negligence presumed and the 
burden of proof to show absence of negli- 
gence and the passenger rejecting must 
prove negligence without the benefit of 
a presumption. 

Art. I1V—Covers baggage and personal 
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effects of passengers and goods shipped in 
event of (a) loss, destruction, (b) and de- 
lay. Absolute liability imposed for loss or 
damage, subject to limit of $100 for per- 
sonal effects and baggage if a higher rate 
is not declared in writing. Operator may 
refuse to carry any one as a passenger who 
declares more than $25,000 and may re- 
fuse to carry more than $100,000 declared 
value of personal effects, baggage and goods 
in one aircraft. As to goods, operator is li- 
able for value without limit unless he gets 
value from shipper in writing. Liability 
for delay is not absolute but only for neg- 
ligent delay. Liability for Consequential 
Damages—only if notice is given in writing 
before shipment that such damages will 
be claimed. 

Whoever drew this article apparently 
had some experience with this type of 
claim as it is much more practical. 

Art. V—Basis of liability for collision 
of aircraft on land and in air is negligence. 
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However, the doctrine of comparative neg. 
ligence is used. Either aircraft held liable 
for injury or damage and then its up to 
them to collect from other aircraft, al. 
though the other party could be brought 
in as a party defendant. 

Art. VI—Specifies provisions in required 
insurance, which includes a provision that 
the insurance carrier or surety will be ]j. 
able directly to parties entitled to recover 
from the operator the liability for which 
insurance is required by this Act. 

Art. VII—Covers General Procedural 
Provisions and Art. VIII—mops up with 
Miscellaneous Provisions. 

That the law will cost the airlines more 
is simple arithmetic. Automatic minimum 
indemnities are provided up to about the 
present average cost of settlements, even if 
we accept the amounts now in the bill as 
final. And the door is wide open for great. 
er liability beyond these automatic mini- 
mums. 


Don’t Blame the Law Teacher 
By LaurENcE W. DEMuTH 


Professor of Law, University of Colorado and Member of the Council of the Section of 
Legal Education and Admissions to the Bar of the American Bar Association 


“Boulder, Colorado 


F THE bright minded young man who 
reports to you for an assignment in the 
practice of insurance law quickly reveals 
a woeful lack of familiarity with anything 
which closely resembles the law as you 
know it, don’t blame his teacher. 

Not so long ago the principal pastime 
of the practicing lawyer was taking pot- 
shots at the law schools for their utter 
failure to train young men so that they 
could quickly take their places at the bar 
as informed and useful members of the 
profession. Today this plaintive talk has 
been reduced to a faint, staccato under- 
tone. The schools themselves have done 
a lot to bring this change about by placing 
emphasis on practical things insofar as pos- 
sible without losing the benefits of other 
essentials in a good legal education. Per- 
haps more important, the members of the 
bar have come gradually to a realization 
of the fact that the schools cannot hope 
to turn out finished products in the short 
span of years allotted them and that men 
trained to think like lawyers can adapt 
themselves to conditions of the practice 
in a remarkably short transition period. 


Back of every movement for the proper 
training of new blood for the improvement 
of the bar since the century began two 
organizations have worked quietly and cau- 
tiously—the American Bar Association and 
the Association of American Law Schools. 
In a quarter of a century the American 
Bar has brought legal education in Amer- 
ica from a confused mass of inchoate con- 
cepts to a code of standards universally 
accepted as a basic minimum. More con- 
cerned with the problems of improvement 
of the individuals assigned to the task of 
teaching and administration, the Associa- 
tion of American Law Schools has done 
an equally commendable job. With appro- 
val and membership as their respective 
weapons these two groups have brought 
within their fold nearly all of the insti- 
tutions for legal training; and with the 
help of the legislatures of the various states 
it is now almost impossible for a school 
which does not comply with the minimum 
standards to send its graduates out with 
any hope of admission to the bar or any 
hope of recognition beyond the scope of a 
very narrow local political approbation. 
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To date these tests of competency have 
been limited to things of a quantitative 
nature such as the number of books, of 
wachers, of square feet of floor space, of 
dollars returned to production, of years 
spent in preparation and of successful can- 
didates at the various state bar examina- 
tions. Recently, the Council of the Section 
of Legal Education of the American Bar 
Association has focused attention on the 
ualitative values of legal education by 
announcing a policy of going deeper into 
the processes and expanding its standards 
into this new field. To find a scientific 
uide the Section has sponsored, initiated 
and will foster the survey of the legal pro- 
fession which is now a major undertaking 
of the Association itself aided by a sub- 
stantial subsidy from the Carnegie Foun- 
dation. The key to what a law student 
ought to know at graduation to best fit 
him for the practice is one of the objec- 
tives of this great effort. 

In the meantime, however, law deans 
and faculties have been struggling con- 
scientiously with the problem of what con- 
stitutes the essential of a superior legal 
education. The major question of course 
is what must be included to make a well 
selected and balanced curriculum. Once 
determined such a program must be staff- 
ed by men who have a comprehensive 
knowledge of their subjects, who can hold 
the interest of their students, and who 
have a knowledge of teaching techniques 
which is at least adequate to get the job 
done. Here is the source of the dean’s worst 
headaches. 


In spite of the rather general feeling 
among members of the bar that they would 
like to teach law the Dean who goes look- 
ing for a new faculty member has two 
strikes on him when he starts. Experience 
is practically the only training available 
to law teachers and salaries for beginners 
are so low competitively that men who 
would like to teach cannot afford the lux- 
ury. The profession has not done what it 
ought to do to correct this situation. The 
fact that a man is a good judge or a good 
attorney frequently has no correlation with 
his ability as a teacher and once a Dean 
has employed him it is difficult to get 
rid of him especially if he remains long 
enough to acquire academic tenure. An or- 
ganized effort to make some form of law 
teacher training available might do much 
to improve the quality of instruction in 
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our approved schools. Even more serious 
is the problem of low pay. The men who 
have the final say about fixing salaries 
are usually not lawyers and especially in 
our state universities there is a vicious 
administrative policy of keeping the law 
faculties on the same scale as other de- 
partments. Such a policy seems to be based 
on a stubborn refusal to recognize the fact 
that a law teacher unlike most of his 
colleagues on a university staff can almost 
always enter the practice or a governmen- 
tal position at a substantial increase in 
income at any time he wants to make the 
move. It is perfectly obvious that this com- 
petitive factor operates to keep the better 
young men out of the teaching field in 
the first place. The importance to the 
bar of having a constant source of well 
trained new blood seems hardly to need 
statement. The profession can serve itself 
well by taking a vigorous stand in favor 
of more adequate salaries for law teachers. 

With low purchasing power and no ex- 
perienced personnel what can a dean do? 
Naturally the criteria differ from school to 
school but by and large a pattern is formed. 
If the dean is in a favored position and can 
“pirate’’ the faculties of other schools he 
does just that. If he has the usual amount 
of pay to offer, he looks for an unsuspect- 
ing young man who is graduating from a 
“top” law school, who has “made” the law 
review board, who had a high scholastic 
average, who has a reasonably acceptable 
personality, and who, if he has one, has 
a socially prominent wife. Believe it or 
not, this is the normal pattern. By and 
large it presents a rather acceptable result. 
There are enough fellows who have a law 
teaching tradition in their family, who have 
a background of public service in lieu of 
self, or who are imbued with the college 
spirit to the extent of not wanting to 
break away from it, that the teaching pro- 
fession in law is fairly well supplied. 
Whether or not the system is fair to these 
young men is another question. 

Anyone who accepts a teaching appoint- 
ment thereby immediately acquires a whole 
host of personal problems. If he is to suc- 
ceed, he must specialize. A dean who is 
looking for a teacher with experience and 
who has more money than his competitor 
is always looking for a man in a particular 
field of law. Public law men may be a 
dime a dozen and pleading and practice 
men as scarce as hen’s teeth. A young man 
must specialize but he has positively no 
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opportunity to do it. He takes what is left 
to be taught on any given faculty. One of 
the subjects which he is very likely to find 
on his list is Insurance Law. He probably 
has never even taken the subject during 
his student career. On a law faculty the 
chances are good that he will find himself 
completely isolated from the men in the 
practice who know something about the 
problems involved in this field of law. 
Wasn’t he promised a cloistered life away 
from the strife and confusion of the courts 
and city streets? Few schools have any funds 
available to send him to regional or na- 
tional meetings of insurance counsel and 
he cannot afford to attend them on his 
own. He is forced to look to written ma- 
terials for aid in the preparation for class- 
room work. A very excellent case book is 
at his command but beyond that the texts 
are out of date or poorly done and care- 
lessly documented and the digests and an- 
notations are cumbersome and barely fath- 
omable. When he enters his classroom for 
the first time he will be faced by a crowd. 
Insurance, if it is offered at all, is usually 
an elective course but with the presently 
heavy enrollments he will be faced by a 
large class with a majority of veterans care- 
fully schooled in the art of griping—that 
is one thing that the service seemed tc 
engender in men without much difficulty. 
The boy has a real job on his hands! 


If he lasts for very long he will — 
to work around in an effort to pass this 
course on the next man who joins the fac- 
ulty. He will probably be successful. Dur- 
ing the current year there were 71 teach- 
ers of insurance law listed in the directory 
of the Association of American Law 
Schools. Only 20 men had taught the sub- 
ject for over 10 years, only six from six to 
10 years, and 45 of them for less than six 
years. If he keeps the course doubts begin 
to plague him. To advance in the teach- 
ing profession he must write. That is part 
of the law school system. But is he quali- 
fied in this highly specialized field? He 
has no stenographic assistance and he _ 
very badly. He cannot afford to — oy 
someone to do his typing for him and he 
cannot hope for any compensation from 
the publication of his efforts, if they are 
ever published, for law reviews do not pay 
for articles.’ Besides he has been in the 


*For discussion of this situation see Hanna, 
Teachers of Law: Are They Members of the Legal 
Profession? 34 Am. Bar. Assn. J. 266 (April, 1948). 
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school long enough now that he has ac. 
quired numerous duties apart from his 
teaching assignments. Committees, commit. 
tees, and more committees! Universities 
lean heavily on men who are legally traip. 
ed for the “janitor work of faculty admip. 
istration.” Time to write becomes more 
and more precious. There is the deadly 
certainty of another class to teach: on 
schedule. He begins to wonder whether 
he knows os about the subject any. 
way, or even whether he is a good teacher, 
Law deans have a peculiar, but perhaps 
valuable faculty for staying away from 
classrooms and exercising absolutely no 
supervision over their instructors. No one 
competent to judge his ability as a teacher 
has ever checked up on him, advised him, 
or offered any encouragement. Maybe a 
few rumors have sifted through the big 
oak doors that his students liked or didn’t 
like his course, but who are students to 
judge the quality of a man’s efforts to 
teach them? Usually all of this just simply 
adds up to too much and we do not find 


an impressive contribution to the law of 
insurance flowing from the pens of that 
part of the profession engaged in teaching. 


These observations, for what they are 
worth, are applicable more or less to any 
subject which a young teacher might be 
assigned, but they are multiplied time and 
time again in case the course happens to 
be Insurance Law. There are very good 
reasons for the truth of this assertion. 
Assuming that one has a very complete 
command of the law in this field and an 
exceptional ability to impart his ideas and 
knowledge to others he is still confronted 
with a host of things which seem to be 
peculiar to this branch of the law which 
are far from encouraging to him in his 
efforts. Among the — faces which fill 
the chairs before him he will seldom find 
one which is backed up by an experience 
which gives its owner the slightest concep- 
tion of the insurance business, its place in 
society, or what it has to do with the 
— of law. The chances are good that 

e is sitting there without life insurance, 
public liability to cover his bedecked whoo- 
pie, and with an inherited prejudice against 
all corporations. If he has even become 
conscious of the fact that the insurance 
business has been subjected to extensive 
regulation by government, he has applaud- 
ed every burden without examining its 
reasonableness on the popular theory that 
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the companies are “out to rook” every un- 
suspecting customer that they can scare out 
of the brush. From a personal point of 
view he is convinced that he doesn’t want to 
associate himself with these interests and 
therefore rejects the possibility of special- 
ising in this field visualizing it as leading 
only to employment by a large corporation 
when he wants to be an independent attor- 
ney at law and his own boss. The lure of 
immediately larger financial compensation 
for his work may win him away from this 
attitude but then he is frightened by the 
fact that even within the field there is 
such a wide diversification of specialties; 
and without some personal connection 
where will he start? He knows of too many 
law school graduates who have accepted 

itions in a law office only to awaken 
a few months later to find themselves 
nothing but glorified errand boys for in- 
surance adjusters. 

With even a substantial minority of his 
dass presenting such a psychological hur- 
dle what chance does the oracle have of 
satisfactorily accomplishing his assigned 
tak of imparting the law of insurance 
to his students in from 30 to 50 short 
lessons of 50 minutes each? We should not 
overlook certain factors other than student 
attitude and inadequate allotment of time 
on the curricula which are peculiar to or 
emphasized in the law of insurance and 
combime to make its teaching more diffi- 
cult. It is not regarded as a basic course 
but sounds primarily in the field of con- 
tracts and dips liberally into constitution- 
al law, administrative law, torts, business 
organizations, property, suretyship, and 
others. In many instances the law in these 
fields as applied in the case of an insur- 
ance contract differs sharply from the rules 
generally used. The reasons behind these 
variances are sometimes nebulous, obscure 
and even irrational. It takes a fairly well 
trained student mind to master them even 
under the influence of competent instruc- 
tion. Source materials are not readily ac- 
cessible. Whenever administrative action 
is involved in the question the teacher 
faces the usual difficulty of finding any- 
thing because of the informality of pro- 
cedures, laxity in preserving records or the 
absence of any indexing, but more serious 
is the fact that company practices fre- 
quently become important for a thorough 
understanding of a legal problem. The le- 
gal departments of the companies are re- 
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luctant to express opinions or give infor- 
mation except with regard to specific cases. 
This policy is entirely understandable but 
it doesn’t help the teacher and even if he 
succeeds in sleuthing out a few established 
policies or practices they may change the 
very next day unbeknown to him or he may 
find that there is no uniformity whatsoever 
as among the various companies. A great 
many of the more interesting and vital 

uestions in this field of law have been 
the subject of statutory regulation and 
the instructor is constantly up against the 
problem of following the course of legis- 
lation in a host of jurisdictions, checking 
up on judicial interpretations of these laws, 
and comparing results in an effort to boil 
down his materials to the point where 
there is some hope of covering the subject 
matter in the time at his command. Too 
frequently when he is pursuing a fascina- 
ting point of law he runs into a blind alley. 
The general policy of the companies seems 
to be to settle any case in which the plain- 
tiff's claim has any reasonable merit or 
where an undecided question of law is 
raised and thus the teacher may be com- 
pelled to state to his class that the law is 
undecided in answer to questions to the 
point where he has difficulty in convincing 
the group that it really has not been de- 
cided, and that his response is not based 
on his own ignorance. 

When all of these factors are understood 
and if there is an agreement that they do 
combine to make the teaching of the law 
of insurance more difficult than the gen- 
eral run of law school courses, there re- 
mains the question of what can be done 
about it. Whether he deserves it or not, 
blaming the teacher will solve the prob- 
lem only in part. Effective teaching will 
be assured when each member of the bar 
assumes his individual responsibility for 
seeing that the quality of the profession 
is gradually raised and gets his shoulder 
behind a program which when applied to 
the situation in the field of insurance law 
certainly ought to include: active partici- 
pation in the American Bar Association's 
effort to improve the quality of legal edu- 
cation especially by establishing a scien- 
tific base for the contents of a law course 
through the survey of the legal profession; 
real support to the movements which have 
as their objective the curbing of adminis- 
trative procedures until they come within 
the realm of orderliness and reason; care- 
ful reexamination of the economic status 
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of the law school faculties and assistance 
in the work of putting this segment of the 
profession in its proper place; careful pro- 
motion of the cause of insurance law for 
its justified place of importance in cur- 
ricula evento the point of subsidy by 
grants; a conscious effort to open the doors 
of associations of insurance lawyers to law 
teachers and to assist them in maintaining 
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closer contacts with current problems jp 
the insurance practice; and an impartial 
reevaluation of the fairness of the position 
of the young man who wants to specialize 
in the insurance field. 

Don’t blame the law teacher! Help the 
poor guy to help you to bring the teaching 
of insurance law to the standard of excel. 
ence which it deserves! 


Report of Accident and Disability Insurance Committee 


HERE has been, insofar as your Com- 
mittee has been able to determine, no 
outstanding or very important decision on 
its subject. However, the Committee has 
seen a tendency on the part of many state 
courts to render decisions defining total 
disability in a manner more favorable to 
the insured. There is a definite tendency 
to adopt what is called the liberal inter- 
pretation of total and permanent disability 
provisions of contracts. 

This may be due to the fact that the 
case of Erie Railroad Company vs. Tomp- 
kins, 58 Sup. Ct. 817, 304 U. S. 64 and 
subsequent cases, all of which are cited in 
King vs. Order of United Commercial 
Travelers of America, 68 Sup. Ct. Rep., 488, 
at Page 491, have done away with the in- 
fluence of the federal courts on state juris- 
prudence. Prior to the case of Erie Railroad 
Company vs. Tompkins, the federal courts 
influenced the state courts in insurance 
matters by their decisions, determining the 
proper interpretation of insurance con- 
tracts. 

The fact is that the federal courts, as has 
been said by the Supreme Court in the 
case of Fidelity Union Trust Company vs. 
Field, 311 U.S. 169; 61 Sup. Ct. 176; 85 Law 
Edition 109, and in King vs. Order of 
United Commercial Travelers of America, 
are nothing more than state courts where 
their jurisdiction depends on diversity of 
citizenship. In this last case the Supreme 
Court, however, did hold that a United 
States Circuit Court of Appeals was not 
bound by a decision of a South Carolina 
Court of Common Pleas. The latter was 
the basic trial court of the state, a record 
of whose decisions was not published. The 
court distinguished this case from the Fi- 
delity Union Trust Company case, saying 
that whereas some weight should be given 
to the decision of the Court of Common 
Pleas, it was not controlling. In the King 


case the Court of Appeals held that where 
an aviator made a forced landing 30 miles 
off the coast of North Carolina and the 
plane sank, he still met his death as the 
result of aviation so as to exclude pay. 
ment. The courts of the State of South 
Carolina held that he died from drowning 
and not from participation in aviation. The 
Supreme Court affirmed this finding. This 
is an example of what the committee 
means. 

Another example of this is shown ver 
definitely by a comparison of two cases, 
both arising from Louisiana: Pitcher vs. 
Metropolitan Life Insurance Company, 108 
Fed. 621, and Mutual Life Insurance Com- 
pany vs. Picard, 155 Fed. (2d) 105. In the 
first case the Court of Appeals for the Fifth 
Circuit held that the Law of Louisiana 
was similar to the general jurisprudence 
upon the subject of disability and that an 
insured, to be totally disabled, must be 
unable to engage in any occupation for 
remuneration or profit. In the subsequent 
case the Court held that the Law of Lou- 
isiana was to the effect that an insured 
was totally disabled if he was unable to 
perform the substantial duties of his occu- 
pation. Judge Sibley, who was the organ 
of the Court in the Pitcher case, dissented 
in the Picard case. The Court in two other 
cases held to the contrary of the Pitcher 
case and to Judge Sibley’s dissenting opin- 
ion as to what the Law of Louisiana on 
the subject of disability was. These cases 
are Mutual Life Insurance Company of 
New York vs. Daigle, 142 Fed. (2d) 1000; 
Mutual Life Insurance Company of New 
York vs. Davis, 142.Fed. 332. 

It appears that there were, up to the 
time of the Picard case, only two theories 
as to the proper interpretation of a policy 
which defined total disability as the im- 
possibility to follow a gainful occupation 
or to be engaged in any occupation for 
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remuneration or profit. The first theory 
and the generally accepted theory was that 
the insured was not disabled if he were 
able to follow any occupation which gave 
him substantial remuneration or profit. 
The second theory was that an insured 
was totally disabled if he was unable to 
follow his usual and customary occupation 
for which he had fitted himself; that he 
was unable to follow this occupation if 
he could not perform the substantial and 
majority duties of his occupation. To this 
has been added a third theory, which was 
first presented to the Court in Louisiana, 
and that is what has determined the com- 
parative theory. This theory would define 
total disability as inability to perform the 
duties of his'occupation after the illness 
or accident in the same manner as he could 

rform them before his illness or accident. 
See Tulane Law Review, Volume 21, Page 
584. It is the contention of this article that 
it is not a question even of whether an in- 
sured can perform the customary duties 
of his occupation but whether or not he 
could work to the same extent as he could 
before he became ill or disabled. 

In view of the fact that all courts are 
referring to what is known as the liberal 
interpretation of insurance policies, it 
might be well that insurance attorneys 
should give serious consideration to any 
theory which enunciates a new idea of to- 
tal disability and which would allow a 
court in a “tough” case to decide against 
the insurance company. It was for that 
reason that your committee decided to hold 
a forum which would discuss ways and 
means of persuading our state courts that 
too liberal interpretation of the words “‘to- 
tal disability” could be detrimental both 
to the insured under disability policies and 
claimants under Workmen Compensation 
Acts, and that such liberal interpretation 
also materially affected the public. 

The subject, therefore, for the forum, 
at San Francisco, of the two committees: - 
one on Life and the other on Accident and 
Disability—will be: “Many Legal Concep- 
tions of Total Disability Resulting from 
Claims under Life, Accident and Heaith, 
and Compensation Insurance Policies Need 
Reformation for the Ultimate Benefit of 
Claimants and the Insuring Public, as well 
as for Fairness to Insurance Carriers.” This 
subject was also suggested to the committee 
by the case of Mutual Life Insurance Com- 
pany of New York ws. Frost, 164 Fed. Rep. 
(2d) 542. This case has been noted in 6) 
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Harvard Law Review 712. It definitely 
brings up the question as to how far courts 
are going in holding insureds totally dis- 
abled because of psychiatric problems. 

This definitely involves very important 
questions in the life of our nation. It in- 
volves questions as to how courts are going 
to determine whether an insured will be 
admitted as disabled when, as a matter 
of fact, a finding of non-disability might 
rehabilitate the insured. It is affecting 
also the question as to the period of dis- 
ability in all types of injuries and illnesses. 
A too liberal rule could very easily extend 
disabilities which would be ended by a 
court decision to the contrary. Many in- 
sureds honestly, knowing that the court 
and the public sympathize with them, 
would remain disabled, whereas if they 
were told they were not disabled, they 
would make an honest effort to rehabili- 
tate themselves and return to work. 

It might be well to note that in some 
jurisdictions there has been a tendency to 
interpret insurance policies more strictly. 
This is proof that a fair understanding of 
the problem which confronts all parties 
might We helpful. For instance, in Missouri 
it appears that the courts recently have 
become inclined to hold the insureds more 
closely to the terms of their contracts. 

Some recent Missouri cases are: 

Weiner vs. Mutual Life Insurance of 
New York, 179 SW (2d) 39; Tenkhoff vs. 
New York Life Insurance Company, 191 
SW (2d) 1005; 11 L. C. 336; Noble vs. Mis- 
sourt Insurance Company, 204 SW (2d) 
446. 

Compare these with the case of United 
States vs. Mercantile Commerce Bank & 
Trust Company, 143 Fed. (2d) 937. In this 
case the United States Court of Appeals, 
in construing Missouri law, held that an 
insured was totally and permanently dis- 
abled under a policy insuring against in- 
ability to engage in any occupation or per- 
forming any work for compensation of fi- 
nancial value. The facts briefly were that 
in 1930 the insured made claim for dis- 
ability benefits which were paid until he 
wrote the company in 1932 that he was 
back at his desk for short periods each day, 
and that unless he was heard from to the 
contrary the company need not send checks 
on the above claims. The payments were 
discontinued after receipt of the letter, and 
the insured paid all premiums until he 
again made disability claims in June, 1939. 
This claim was approved and disability 
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payments were made until the insured died 
in 1940. During this latter period, he made 
claim for disability payments and return 
of premium between 1932 and 1939, these 
claims being denied. After his death, the 
executor sued on this claim and judgment 
was entered in their favor, the court hold- 
ing that the insured acted under a “mis- 
taken conclusion of fact that he was not 
totally and permanently disabled when he 
wrote the letter in 1932.” The insured was 
president and principal owner of a large 
printing, stationery and mail order busi- 
mess, and the fact that he returned to the 
office and discharged his duty during the 
disputed period was admitted. The basis 
of the finding of total disability was that 
the insured was suffering from a heart 
condition and returned to work against 
the orders of his doctors. 

On the other hand, a member of the 
Life Committee from Ohio definitely states 
that the general trend on the law in Ohio 
on the subject is one of liberality, as set 
forth in the case of Gibbons vs. Metropoli- 
tan Life Insurance Company, 135 O.S. 481, 
where the court held that in case of doubt, 
provisions in a policy of life insurance for 
the payment of total and permanent dis- 
ability must be liberal and fairly canstrued 
in order that the true intent of the con- 
tracting parties may be given full effect. 
Here the insured was afflicted with a duo- 
denal ulcer and unable by reason thereof 
to pursue his regular occupation. 

On the other hand, Wisconsin seenis 
definitely to be among those who favor 
strict construction of the policy. See Buska 
us. Federal Casualty Company, 200 Wiscon- 
sin 18, 227 N. W. 239. 

A recent decision in New York should 
be discussed here. In the case of Andrews 
vs. Travelers Insurance Co., 296 N. Y. 600, 
the policy provided for total disability as 
long as the insured was unable to perform 
each and every duty of his occupation. He 
received a bad fracture of the arm near 
the shoulder which resulted in a limitation 
of motion which was admittedly perma- 
nent. The insured was an inside electri- 
cian and house painter, and after the ac- 
cident he returned to work in a different 
occupation and never resumed his work 
as an electrician and house painter. He 
contended that he was unable to do so 
because of the fact that he could only lift 
his arm half way to his shoulder. There 
was a verdict on two occasions for the in- 
sured. After payment for about ten years 
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the insured found employment which paid 
him considerably more than he earned at 
the time of his original injury, although 
he was employed in a different occupation, 
Payment was again stopped and suit was 
brought. A verdict in his favor by the 
jury upon appeal to the appellate diyj- 
sion was reversed, the court holding that 
the evidence was insufficient to raise 
jury question on the issue of total dis. 
ability. This was affirmed by the Court 
of Appeals. 

Your committee has made notes of the 
cases on disability and accident insurance 
which might be of interest to the mem. 
bers of the Association. They have not 
noted all of them but only the ones which 
might be of interest. 

A case which is definitely of interest 
upon the subject which is now being dis. 
cussed is Travelers Insurance Company vs. 
Hill, Ga. Ct. of App. 1948, 46 SE (2d) 755. 
In this case the evidence showed that the 
oegenee was a merchant who because of 

is disability sold his retail merchandise 
business. He also owned an agency for 
Pontiac automobiles which he continued 
to operate through others, but he himself, 
when a new car was received, would call 
customers and sell them the cars. He also 
operated several farms through others, al- 
though he was the directing head. The 
jury found for the plaintiff, but the case 
was reversed on appeal because a charge 
to the jury inferred that if he could not 
follow his occupation of merchant, he was 
totally disabled. The court said: 


“In other words, if the insured was 
so incapacitated that substantially all 
of the natural activities of his occupa- 
tion or employment or such other em- 
ployment approximating the same live- 
lihood as he might fairly have been ex- 
pected to follow are reasonably closed 
to him, he is totally disabled within the 
meaning of the policy.” 


The New Jersey Supreme Court in the 
Testa vs. Metropolitan Life Insurance Co, 
136 N. J. L. 9, 54 Atl. 454 case affirmed 
a verdict in favor of a plaintiff allowing 
him partial disability under the following 
facts: The plaintiff’was a canvassing agent 
when insured and was thereafter made an 
Assistant Manager, supervising the work 
of several canvassing agents. While so c»- 
gaged, he sustained an injury. The con- 
tract insured against his being unable to 
engaged in his occupation. He then be- 
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came a Home Office Industrial Under- 
writer. Plaintiff claimed that he was to- 
tally disabled from performing the occu- 

tion of insurance agent or assistant man- 
ager. The court upheld the company’s 
contention that an insurance agent and 
gsistant manager is not totally disabled 
within the meaning of his occupation, if 
he is able to perform important duties of 
a character comparable to those which con- 
stitute a substantial part of the occupation 
in which he was engaged when insured 
or when the disability commences. 


In the case of Brandt vs. Mutual Bene- 
fit Health & Accident Association, Tenn. 
App. 202 SW (2d) 827, the insured was af- 
flicted with coronary thrombosis and sued 
to recover disability payments under a pol- 
icy insuring against disability from a dis- 
ease which “confines the insured continu- 
ously within doors and requires visits by a 
regularly qualified physician . . . provided 
such disease causes total disability and ne- 
cessitates total loss of time.” The insurer 
sought to escape liability by pointing out 
visits insured made to doctor, to lawyer, 
and to the court during the trial, contend- 
ing that this was proof that insured was 
not confined by the illness. 

Held: recovery allowed. Brief visits as 
listed above did not operate to break the 
continuity of the confinement within the 
meaning of the policy. The court points 
out long line of cases indicating liberai 
interpretation of insurance contracts in 
favor of insured. “Total disability insur- 
ance... is construed to protect . . . against 
incapacity to earn substantially in any busi- 
ness for which he is qualiiied. Citing Tenn. 
cases. 

The Pennsylvania Supreme Court, in 
the case of Howley vs. Scranton Life In- 
surance Company, 53 Atl. (2d) 613 held 
that where a policy provided that proot 
of disability could be given within six 
months after time of default and where 
the insurance company _ erroneously 
advised the plaintiff that the policy had 
been surrendered, the plaintiff was al- 
lowed to recover when suffering fiom a 
mental illness, although the policy had 
been lapsed for non-payment of premium 
and the plaintiff did not give the detend- 
ant written notice of total disability until 
three years after the lapse of the policy, 
the court holding that the defendant was 
precluded from taking advantage of the 
plaintiff's delay in furnishing proof of his 
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total disability within six months after the 
lapse of the policy. 

In Whaley vs. Aetna Life Insurance 
Company, 12 L.C. 746, 887 Tenn. July 9, 
1947 (Appeals), the court held that the 
plaintiff was totally disabled by the loss 
of the use of his right arm, for the reason 
that the occupations which were open to 
him bore no relation to his previous ca- 
pacity of earning a living. 

Again, the Tennessee Court of Appeals, 
in New York Life Insurance Company vs. 
Schaad, 12 L.C. 774, Tenn. App. July 9, 
1947, held that an insured who was un- 
able to engage in any occupation requiring 
him to move about and use his joints was 
totally disabled. In this case the insured 
did manual work operating a plane and 
doing other woodworking jobs. Since he 
knew no other occupation and since he 
could not do manual labor without caus- 
ing him pain, the court felt he was totally 
disabled. 

‘In Jeffett vs. DeSoto Life Insurance Co., 
Ark. 207 SW (2d) 743 the plaintiff re- 
ceived severe nerve injury to his facial 
nerves which prevented him from closing 
his right eye. It was held that since he 
could not carry out his professional duties 
as a dentist, he was totally disabled. This 
is a similar case to the Equitable Life As- 
surance Society vs. Bagley, 94 SW (2d) 
722. The policy provision in this case pro- 
vided that the insured was totally disabled 
if he could not follow any gainful occu- 
pation. This puts Arkansas in the same 
category with Louisiana. 

A case decided in favor of a defendant 
is the case of Mandel vs. Scranton Life In- 
surance Company, 57 Atl. (2d) 851; 13 L. 
C. 32 (Pennsylvania Supreme Court). In 
this case it held that a plaintiff by ac- 
quiescing in the insurer’s right to termi- 
nate a policy for non-payment of a prem- 
ium had acquiesced in the insurer’s action. 

In Boyorsky vs. Travelers Insurance Com- 
pany, 13 L. C. 90 the plaintiff was engaged 
in the business of “peddling findings.” 
The policy provided that he could not 
engage in any occupation or employment 
for remuneration or profit. The plaintiff 
was not absolutely heehiton: The court 
said: “It is possible to conceive of some 
occupation which could be filled by a man 
with heart disease without proving fatal, 
and human a shows that many 
persons with heart disease live long lives 
and engage in profitable occupations.” The 
court added: “One’s ability to work is 
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necessarily a practical problem rather than 
a legal question,” citing the case of Med- 
linsky vs. Metropolitan Life Insurance Co., 
146 Misc. (New York 855). The court then 
held for the insured. 

There were many cases on the question 
of accident during this year. The Com- 
mittee has attempted to brief some of 
them for the benefit of members of the 
Association who may not have noticed 
them due to the press of business. First, 
there is the case of Siracusa vs. Prudential 
Insurance Company of New York, 51 So. 
(2d) 213, 12 L. C. 572. (Louisiana Su- 
preme Court). In this case, the insured was 
found dead fifty-two days after his dis- 
appearance, lying in a wooded section of 
the State. The court had to detcrmine 
whether the death was effected solely 
through external and accidental means. 
In Louisiana, the court gives lip service 
to the doctrine that the plaintiff carries 
the burden of proof. However, in this case, 
we think the court disregarded the ques. 
tion of burden of proof. The coroner tes- 
tified that there was a possible fracture of 
the nasal bone, although it was impossible 
for him to tell if this were so from the 
condition of the body. The sole question, 
the court said, is whether or not the evi- 
dence was sufficient to show the insured 
died as a result of external, violent and 
accidental means. In this case, the insured 
was under an indictment for murder and 
the court held that he must have met 
with foul play rather than committed sui- 
cide or died from a disease, although a 
reading of the case would show that the 
evidence did not prove that he died from 
violent and external means and, if it did, 
there was more proof of motive for suicide 
than there was proof of foul play. 

In Towey vs. New York Life Insurance 
Company, Prudential Life Insurance Com- 
pany, Metropolitan Life Insurance Com- 
pany, 12 L. C. 610 (Wash.); 180 P. (2d) 
815 the insured died four days after strik- 
ing his head on a piece of iron while at 
work. The companies paid the face value 
of the policies. Later, the members of the 
insured’s family, having recalled a state- 
ment made by the insured that he had 
received a bump on the head, conducted 
an investigation but at no time made proof 
of loss. The court held that the New York 
Life and Prudential policies did not stip- 
ulate that no action could be commenced 
without submitting due proof of loss, 
whereas the Metropolitan policy did. The 
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court held that failure to furnish due 
proof of loss by external, violent and agi. 
dental means to the Metropolitan was 
grounds for a motion of dismissal but not 
as to the other two companies. New trials 
were granted to the New York Life and 
Prudential companies on the ground that 
the court used the term “proximate cause” 
in the charge and it was not a question of 
whether the death was a proximate cause 
of the blow but whether the death was 
caused directly or partially by disease. The 
court said: “It is not sufficient for a ene- 
ficiary to establish a direct causal connec. 
tion between the accident and the injury. 
He is compelled to show that the result 
or condition was caused solely by acci- 
dental means, and if the proof shows a 
pre-existing infirmity which was a con- 
tributing factor, he cannot recover.” This 
case is most beneficial to an insurance 
attorney. 

In Southern States Life Insurance Com- 
pany vs. Wilkshire, Texas Ct. of App., 203 
SW (2d) 588, it was held that a beneficiary 
failing to comply with plaintiff's request 
for proof of loss was not entitled to re- 
cover, since this was a condition precedent. 
The court also said that the death of the 
insured was not proved to have been 
caused or sustained through purely acci- 
dental means merely by showing that in- 
sured experienced a sudden pain in his 
abdomen while lifting a case of corn in his 
grocery store. 

In connection with the above cases, the 
case of Binder vs. Commercial Travelers 
Mutual Accident Association, 165 Fed. (2d) 
896 should be considered. In this case the 
Court laid down the rule of law that the 
requirement of proof of loss in an accident 
policy must be liberally construed in favor 
of the insured, and that where the in- 
surer accepted and retained a proof ol loss 
submitted within ninety days of death 
without comment, liability could not be 
avoided on the ground that proof of loss 
was insufficient, because the death certifi- 
cate annexed to the proof as required by 
the insurer recited that death was caused 
by coronary thrombosis rather than an 
automobile accident as stated by the hene- 
ficiary. The Court then held that whether 
death was due to an automobile accident 
or to coronary thrombosis was for the jury 
where the autopsy did not unquestionably 
show complete coronary occlusion. A di- 
rected verdict for the defendant was re- 
versed. This case, it is to be noted, is a 
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determination of the law of New York un- 
der the Erie Railroad case, but there is 
one question involved in the case concern- 
ing the rules of Civil Procedure discussed 
in the petition for rehearing which is worth 
considering. The Court held that where 
oral motions of the defendant did not in 
terms mention a new trial, but the judg- 
ment on reserved motion of the defendant 
for a directed verdict recited that defend- 
ant’s motion to set aside the verdict and 
for a new trial was granted upon the 
ground that the verdict was against the 
weight of evidence, the judgment would 
be construed as granting a new trial in 
the alternative, and the reversal of the 
judgment by the appellate court would be 
limited to that portion which set aside the 
verdict and directed judgment for the de- 
fendant, without interfering with the trial 
judge’s discretionary power to grant a 
new trial. In other words, in this case, 
the jury found for the plaintiff. The Court 
directed a verdict for the defendant, and 
in the alternative granted a new trial. 
The Court reversed the directed verdict 
but stated that it could not review the 
granting of the new trial which was in 
the discretion of the judge. This should 
be of great interest to members of our 
Association. 

Another interesting New York case on 
the question of whether death was acci- 
dental or due directly or indirectly to dis- 
ease is Kleiman vs. Metropolitan Life In- 
surance Co., 76 N. Y. Supp. (2nd) 618. 

In McMahan vs. Mutual Benefit Health 
& Accident Assn., 12 L. C. 708 (Wash.), 182 
P. (2d) 4, the Washington Supreme Court 
held that where the insured submitted to 
an operation and died as a result of a 
blood clot entering the blood stream, the 
matter was for the jury, since the blood 
clot was aimed and an unforeseen 
result of the operation. The policy insured 
against bodily injuries sustained through 
purely accidental means. 

The case of Mutual Life Insurance Com- 
pany of New York vs. Asbell, U. S. Cir. Ct. 
of App. for the First Circuit, 163 F. (2) 
121, is a case which is most favorable to 
the insurance company. The insured at- 
tempted to recover under the usual double 
indemnity clause providing for payment 
where the death is effected solely through 
violent, external and accidental means, 
independently and exclusively of all other 
causes. The insured had a heart attack 
three years previously. When he fell, he 
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broke his arm. The medical evidence 
agreed that if the insured had not fallen, 
he would not have died, but the pre-exist- 
ing heart condition was at least a contrib- 
uting factor. The court held that the plain- 
tiff’s evidence was insufficient to justify 
submission of the case to the jury. Directed 
verdict was granted for the defendant. 


In the case of Mulholland vs. Fidelity 
Casualty and Insurance Co., Pa. Sup. Ct., 
12 L. C. 940 (Penn.); 55 Atl. (2d) 561, the 
court held that appellant failed to carry 
the burden of proof to present facts and 
circumstances from which the jury could 
infer to the exclusion of all other infer- 
ences equally plausible that the insured’s 
death resulted from an accident. In this 
case the insured was found lying opposite 
a stairway. His glasses had been broken. 
His elbow and two fingers were broken. 
He died the next day and his physician 
certified his death as cerebral apoplexy. 

In the case of Puszkorewicz vs. Pruden- 
tial Insurance Company, 12 L. C. 966 
(Penna.) 55 Atl. (2d) 431, the court re- 
versed a judgment in favor of the plain- 
tiff for accidental death in concluding that 
epilespy was the cause contributing to the 
death. The court said: “In cases of this 
kind where the proof points to a pre-exist- 
ing infirmity which had been a contribu- 
ting factor, the burden is on the claimant 
to produce evidence to exclude that possi- 
bility.” The evidence showed that the in- 
sured had suffered from epilepsy for 12 
years. The insured’s own physician testi- 
fied that the epilepsy in itself did not 
cause the death. The court also said: “It 
believes, therefore, that the proofs under 
testimony of plaintiff's physician were in 
equal balance to the occurrence and non- 
occurrence, and in this respect the plain- 
tiff has failed to meet a burden of proof 
imposed upon her by law.” 

In Callahan vs. Conn. General Life In- 
surance Co., 201 SW (2d) 406, the court 
held that where insured’s feet were frozen 
when his car stalled on the highway, teta- 
nus ensuing and causing his death, the 
question of whether it was an accident 
was for the jury and, since the insured was 
not legally responsible for the weather and 
the freezing was unusual as well as un- 
intended and unexpected, it was a question 
upon which reasonable minds could dif- 
fer. However, the court also said that the 
question of his intoxication was evidence 
of whether he brought about his own 
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death and that the death was a proximate 
and reasonable result of his actions. 

In the case of Pan American Life Insur- 
ance Company vs. American Industrial In- 
vestment Company (Texas), 207 SW (2d) 
173, the Texas Court of Appeals enforced 
rigidly the rule that the burden of proof 
is upon the plaintiff to establish that death 
was caused by external, violent and acci- 
dental means except in suicide. The policy 
had excluded death at the hands of others. 

Hutchison vs. Aetna Life Insurance 
Company, 189 P. (2d) 586 (1948). In this 
case the insured jumped from a scaffold 
to the deck of a ship, falling and striking 
his right side. Thirty-eight days later he 
developed an obstruction of the bowels 
which resulted in his death. The court 
held, first, that the plaintiff must prove 
that her husband’s death resulted from 
external, violent and accidental means; 
that it must have resulted directly and 
independently of all other causes; and must 
not have been caused indirectly or par- 
tially by bodily or mental infirmity. The 
court said that there was no evidence that 
any injury was caused by accidental means; 
that jumping was intentional; and that 
no slip or mishap occurred durjng the 
injury. “Proof of an existing disease which 
could cause the death was sufficient to 
take the case away from the jury,” said 
the court. 
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New York Life Insurance Company », 
Cooper, Fed. Ct., U. S. Ct. of App., 158 F. 
(2d) 257. The court held that the case 
came under Oklahoma law and that the 
Oklahoma court has held that death re. 
sulting from a morphine injection was ay 
accident. 

Another case which may be of interes 
is Picard vs. Mutual Life Insurance Com 
pany of New York, 30 So. (2d) 833, decided 
by the Supreme Court of Louisiana. This 
case holds that a decision that penalties 
were not assessable for unreasonable delay 
in one suit involving the discontinuance 
of disability benefits was res judicata jn 
subsequent suits for benefits accruing sub- 
sequent to the first suit but before the final 
determination of it. 


RicHARD B. MontGomery, JR, 
Chairman 


JouN Pau Faupe 
Lon Hocker, JR. 
Lewis C. RYAN 
James E. Keviry 
DANIEL MUNGALL 
Joun L. Barton 
Henry W. Buck 
ByRON EDWARD Forp 
Price H. Torpinc 
‘THomas P. Harvey 
Wayne Ety, Ex-Officio. 


Report of Aviation Committee 


T WAS the conclusion of this Commit- 

tee, concurred in by the President and 
the Executive Committee, that, in view of 
the fact that roundtable discussions on 
aviation liability law and related topics 
had been discussed at the main session and 
round-table conference for the last two 
conventions, no such open discussion 
should be attempted this year. By this 
course it is not intended to convey to any- 
one the idea that aviation liability law is 
an inactive or static problem. Quite the 
contrary. Every indication points to a con- 
tinued normal and healthy development of 
this field, progressing toward the establish- 
ment of the law applicable thereto, predi- 
cated upon the development of precedents 
founded upon the well established prin- 
ciples of common law, and the statutory 
outgrowth thereof, a growth such as has 
marked the development of the law of torts 


in the United States and the various indi- 
vidual state jurisdictions. In this connec- 
tion we quote, as being extremely descrip- 
tive of the progress of the law, the com- 
ments of the Committee on Aeronautical 
Law for the New York Bar Association in 
its 1942 Report, wherein it was said: 


“Considering the success or failure of 
the common law rules of liability by ex- 
amining the reported cases over the last 
thirteen years, there is little, if any, evi- 
dence to indicate that substantial injus- 
tice has been done as between operators 
by air and the traveling or general public. 
There is no reported aviation decision 
where the common law rules have been 
judicially condemned as insufficient or 
inadequate to accomplish justice between 
the parties: on the other hand .. . the 
courts seem to have found the principles 
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of common law to have sufficient flexi- 
bility to work out an equitable solution 
to the particular problem.” 


The Committee is aware of the fact that, 
to many lawyers unfamiliar with the his- 
wry of the decisions governing liability in 
aviation law, and unfamiliar with the prob- 
lems which have been and are being pre- 
sented in this new offspring of century-old 
principles, there is the feeling that a curtain 
of almost impenetrable mystery surrounds 
the practice and the problems which pre- 
sent themselves. It has been the effort of 
your Committee, both in its official capac- 
ity in this Association, and by virtue of 
the activity of its members in other bar 
associations, to clarify and explain the de- 
velopments incident to aviation, as related 
to problems of liability, so that it may be 
clearly understood by the members of the 
Bar that there is in fact nothing new or 
mysterious to be encountered or antici- 
pated. There is no short cut by way of 
which an “open sesame” may be substituted 
for industry. The fruits of labor will be 
the ascertainment of voluminous facts and 
detail, and the application thereto of old 
and well-known principles of law. If the 
Committee may be successful in impressing 
these facts upon those members of the Bar 
who have occasion to handle liability litiga- 
tion of this sort, either as plaintiff or de- 
fendant (i.e., as to both sides of the issues) 
it will have accomplished a great deal to- 
ward avoiding a chaos which might, and 
probably would, ensue, were success to at- 
tend the efforts which previously have been 
made, and are now again being made, to 
create an artificial, and entirely unwarrant- 
ed, statutory code of liability, peculiar unto 
the aviation field alone. 

It is probably inevitable that, since avia- 
tion itself is new, some who are called upon 
to deal with it, theoretically or otherwise, 
should follow the line of least resistance by 
the proposal of some new system of law. It 
is the belief of the Committee that those 
who have followed this trend by proposing 
a so-called Uniform Aviation Liability Act 
for application in all of the states of the 
Union, have not analyzed or considered ei- 
ther the question of the necessity therefor; 
or the practical impossibility of securing 
uniform interpretation of such law, were 
it passed; or the fundamental inequities of 
the statutory establishment of absolute lia- 
bility and its attendant limitation of the 
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amount which may be recovered in a just, 
cause. 

There are many divergences in the rules 
of law applicable to torts in the various 
states of the Union. Yet there can be no 
successful challenge to the comment of the 
New York Bar Association above quoted. 
The hard facts of history, the undeniable 
record, stand as unimpeachable authority 
in support of the premise that the ordinary 
development of the usual rules of tort law, 
as that law has sprung from the great body 
of the common law itself, have been, now 
are, and will continue to be, sufficient to 
meet any mew problems which present 
themselves. The development so far has 
followed the course most to be desired, and 
most likely to produce the greatest benefit 
to the public in the determination of the 
rights, duties and obligations arising out of 
air transportation. There exists no reason 
to believe that that development will not 
continue along the same just and equitable 
course. 

It is not our purpose in this report to 
take apart, “article by article, and section 
by section, and sub-section by sub-section,” 
the Uniform Aviation Liability Act, now 
under consideration by a committee for the 
Commission on Uniform State Laws. We 
do feel it is our duty to call to the atten- 
tion of the memberhsip of The Interna- 
tional Association of Insurance Counsel the 
fact that such a project is on foot, and to 
point out some of the patent fallacies in 
the proposal. 

For example, Sec. 103 of the proposed 
Act, “Statement of Policy,” propounds the 
premise that “the legislature finds as a 
fact that it is rarely possible for individuals 
who have been injured . . . or persons whose 
property has been lost . . . as the result of 
an aircraft accident, to establish the cause 
of the accident.”” Even if such premise must 
be undeniably accepted, a conclusion which 
factually is untenable, it would not be jus- 
tification of the further expression of the 
proposed Act, to the effect that public pol- 
icy demands that compensation shall not 
be denied plaintiffs because of inability to 
rebut evidence offered by operators of air- 
craft on the question of negligence. There 
exists no social reason, except socialism or 
communism itself, to single out airplane 
transportation and fasten upon it the lia- 
bility of an insurer, as distinguished from 
the usual tort liability which exists in any 
other field or mode of transportation. Were 
the premise accurate—that it is rarely pos- 
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.sible to determine the cause of an airplane 

accident, nevertheless the conclusion would 
be untenable that, because of that fact, the 
operator of an airline, or of an airplane, 
should be burdened with absolute respon- 
sibility therefor. Since when has it become 
just, we ask, to fasten liability upon any- 
one because the proximate cause of an ac- 
cident is not discernible? Be this as it may, 
the records of Civil Aeronautics Authority 
reveal that, almost without exception, the 
“cause,” or at least the “probable cause,” 
of aviation accidents in the United States 
have been ascertainable and actually deter- 
mined. The facts, as thus testified to before 
the Civil Aeronautics Board, are as avail- 
able to the passengers suriving, if any there 
be, or to their heirs or personal represent- 
atives of deceased passengers, or to other 
members of the public, as they are to the 
operators of airplanes. This is a vastly dif- 
ferent situation than occurs in any other 
type of transportation, including rail trans- 
portation. The peculiarities of air trans- 
portation make any crash accident suscep- 
tible to the immediate and absolute con- 
trol of the representatives of Civil Aeronau- 
tics Authority, and that body takes such 
immediate and complete control. Like sit- 
uations do not exist, ‘even in the extensive 
and historically older supervision of rail 
transportation by the Interstate Commerce 
Commission. 

Since the premise of the proposed Uni- 
form Act constitutes the basis for the policy 
therein set out, and since the premise can- 
not be sustained upon any reasonable rec- 
ord, proof or foundation, it is apparent 
that we should challenge the structure at- 
tempted to be builded upon the false pre- 
mise; it is apparent that we should take the 
stand which will permit the law to continue 
to develop as it has done normally to date— 
so that it will continue to develop as a 
growing branch of the ever expanding, and 
incomparably just, main trunk of our sys- 
tem of Government, the great and ancient 
common law. 

We cannot leave this proposed Act with- 
out pointing out some other impractical 
rules and policies which would be thereby 
established. In the first place, the thing to 
which prospective plaintiffs should them- 
selves object, and to which lawyers handling 
plaintiffs’ cases—which we assume to some 
extent includes our membership, although 
our greatest activity is with the defense— 
should object, is that which gives a fixed 
sum as damages. It would seem readily 
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apparent that, for the loss of the sight of 
one eye, $3,000.00 is ordinarily inadequate 
and that the other set figures represent that 
inevitable, and, in this field inequitable, 
compromise which must be made in the 
establishment of absolute liability of any 
type. : 

But if this were not enough, attention js 
called to the fact that the greatest amount 
of total liability for which an airplane car. 
rier or company could be responsible is the 
sum of $100,000.00, and this would apply 
only where the plane power was rated at 
901 HP or more. The involved require- 
ments of the law permit one to pursue a 
claim of negligence if he so elects, but if, 
in the meantime, those who have selected 
the processes of the Commission to be 
established by the Uniform Act, have used 
up the $100,000.00 limit, the person who 
pursues his cause of negligence is without 
adequate relief and must come back to the 
Commission in any event for his pro rata 
of the $100,000.00 “pie.” 

It should be readily apparent to any ex- 
perienced lawyer that no two lives are of 
the same value; that the loss of an arm or 
a hand on persons of differing and varying 
occupations cannot arbitrarily, and yet 
with justice, be determined to be of the 
same value to the artisan as to the profes- 
sor or lawyer—the loss of one hand may be 
more damaging than the loss of the other! 
The death of an unproductive person, from 
a financial point of view, cannot, under the 
wrongful death statutes, be given the same 
value as the death of a person who is pro- 
ducing $25,000.00 to $50,000.00, or more, 
per year. The Uniform Act, if passed, would 
give to some people slightly more than that 
to which they are entitled, but, to a far 
greater extent, predicated upon the settle- 
ments which have been made in cases up 
to the present time, it would deprive legiti- 
mate claimants of amounts greatly in ex- 
cess of those arbitrary standards which are 
attempted to be set up. 

It may be that a cursory reading of the 
proposed Uniform Act would reveal prin- 
ciples which, prima facie, seem to be ac- 
ceptable and desirable. But to arrive at 
the conclusion that a uniform aviation lia- 
bility act will give uniformity, is to deny 
history, and to conclude against the record. 
A comparatively few states, at times mostly 
in the distant past, have adopted the old 
original and so-called Uniform Aviation 
Act. There has been little real uniformity 
in the decisions of the courts in the states 
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which adopted this proposed act; and in 
gome of the leading jurisdictions it has now 
been rejected and removed from the statute 
hooks. In a field as controversial, and in 
one as reliant upon “facts” as is true in the 
law of torts, it should be apparent that 
there can be no universality of interpreta- 
tion of the law. In so far as the law of 
torts is not now the same in the various 
states, the interpretations which would be 
ut on a so-called uniform liability act 
would be interpretations influenced by the 
past history of the law of the state in which 
the act was being encountered. It seems 
to be common among those who have not 
studied the problem, to assume that be- 
cause airplanes travel more quickly across 
the border lines of various states and inter- 
vening territories, there is some need for 
different rukes of law. The experience of 
those who have acted in the adjustment of 
daims arising out of airplane accidents dis- 
prove the premise upon which such a con- 
dusion must be based. (Note: See “The 
Law Affecting Aviation Liability Claims” 
by George W. Orr, Director of Claims, 
United States Aviation Underwriters, Inc., 
80 John Street, New York 7, N. Y.) 

In conclusion, the Committee puts its 
stamp of approval upon the comment of 
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the New York Bar Association above quot- 
ed, to the effect that the record proves that 
the common law principles of tort have 
been, and continue to be, sufficiently flex- 
ible to bring about just and equitable solu- 
tions to all of the problems of liability 
which may be presented in the field of 
aviation. It is the recommendation of your 
Committee that the members of The In- 
ternational Association of Insurance Coun- 
sel take interest in this subject, to the end 
that opposition may resist the unjustified 
effort of statutory invasion in this already 
amply covered scope of common law de- 
velopment. 

Respectfully submitted, 

Forrest A. Betts, Chairman 

W. R. McKeLvey 

W. Percy McDoNALp 

GrEorGE WELLS OrR 

E. SMYTHE GAMBRELL 

Hat C. THURMAN 

Ws. H. BENNETHUM 

Wivper Lucas 

ELuis RAYMOND DIEHM 

Victor D. WERNER 

E. D. BRONSON 

STANLEY C. Morris, Ex-Officio 
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Report of Fidelity and Surety Law Committee 


N AN effort to determine how this 
Committee could best serve the mem- 
bership of our Association, the Chairman 
wrote to all members of the Committee 
requesting their views and advice. All 
members responded and the majority was 
in favor of an Open Forum at the Con- 
vention. We are not unmindful of the 
fact that many excellent papers on the 
subject of Fidelity and Surety Law have 
been read at previous conventions and 
ublished in the Journal and thar the 
asic law has been ably covered. 

However, the Committee feels that a 
review would be helpful, especially the 
discussion of recent decisions, and some 
excellent papers will be presented by mem- 
bers of the Committee for general discus- 
sion. 

Mr. Arthur A. Park has prepared a trea- 
tise on the subject of what constitutes “la- 
bor and material” under a Labor and Ma- 
terial Bond given in connection with a 
building construction contract. Mr. Palmer 
Benson has prepared a paper which we 
hope will clarify some of the problems 
in connection with Bankers Blanket Bonds 
and Mr. G. L. Reeves will cover the sub- 
ject of “Cumulative Liability” on succes- 
sive bonds. 


We expect that other subjects on the 
basic law of suretyship, as applies to cor. 
porate or compensated sureties, will be 
presented and discussed. 

After this Committee was appointed, one 
of its members, Honorable Frank T. Lloyd, 
Jr., was elected Judge of the Circuit Cour 
of New Jersey which necessitated his re. 
signing from the Committee. Mr. J. Paul 
McNamara of Columbus, Ohio, was ap- 
pointed as a member to fill this vacancy. 
The promptness with which members of 
the Committee answered all correspond- 
ence and the helpful suggestions made 
by them have been very gratifying. 


Respectfully submitted, 


GrEorGE M. WEICHELT, Chairman 
Lester P. Dopp 

FRANK M. Cospourn 

Ernest W. FIievps 

J. Harry SCHISLER 

Bert KING 

EuGENE M. CLENNON 

J. Pau MCNAMARA 
GALLITZEN A. FARABAUGH 

G. L. REEVvEs 

PALMER BENSON 

Henry W. Nicuois, Ex-Officio 


Report of Financial Responsibility Acts Committee 


URING the past three years, the most 

significant development in the field of 
automobile financial responsibility legisla- 
tion, generally, has been the increasing 
spread and taking root of the principles of 
the newer type of “Safety Responsibility” 
law. 

It will be recalled that the early type of 
Financial Responsibility Law required the 
maintenance of Liability insurance (or the 
deposit of a surety bond or collateral) for a 
definite period, usually three years, as evi- 
dence of a motorist’s minimum financial re- 
sponsibility for future accidents, following 
his convtcion of certain offenses under the 
motor vehicle laws or his failure to satisfv 
a final judgment for damages arising out of 
an automobile accident. Later, some of 
these laws also were made applicable upon 
a motorist’s simply being involved in an 
automobile accident resulting in bodily in- 


jury to others or damage to property of 
others in excess of a nominal minimum 
amount. 

These Financial Responsibility Laws pre- 
served in part the motorist’s individual free- 
dom as to whether to demonstrate his finan- 
cial responsibility (by the purchase of Lia- 
bility insurance or otherwise) before using 
his motoring privileges, in contrast to his 
situation under the Compulsory Insurance 
Law of Massachusetts, and avoided some of 
the disadvantages of the compulsory type 
of law in operation. However, these Finan- 
cial Responsibility Laws failed to promote 
an appreciable increase in the amount of 
Automobile Liability insurance voluntarily 
purchased and availabk at the time of ac 
cident. Accordingly, they drew the charac- 
terization of “first bite” laws, in that they 
did not prevent one uncompensated acc- 
dent before disturbing a person’s enjoyment 
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of his motoring privileges. Agitation for 
yue compulsory insurance persisted and 
orew stronger in many States and some bet- 
we provision had to be made for the un- 
compensated victims of an automobile acci- 
dent if Compulsory Insurance Laws were 
not generally to be enacted. 

New Hampshire in 1937 took the lead 
in reducing the “first bite” weakness of the 
fnancial responsibility type of law, by sup- 
plementing it with the requirement that a 
motorist deposit security against possible 
damages from every accident as a condition 
precedent to continuance of his motoring 
privileges. This new principle of having a 
Financial Responsibility Law with some 
present as well as prospective effect is the 
outstanding characteristic of the modern 
“Safety Responsibility” Law. With some 
important variations in other respects, by 
1945 this principle of requiring security for 
the past accident had been enacted by 
Maine and New York (1941); Indiana, 
Michigan and Vermont (1943); Virginia 
(1944); and Illinois, Maryland, Minnesota, 
Nebraska and Wisconsin (1945). The prin- 
ciple likewise had been included in the 
“model bills” of the American Bar Associa- 
tion, Association of Casualty and Surety 
Executives (now the Association of Cas- 
ualty and Surety Companies), American 
Mutual Alliance and the American Auto- 
mobile Association." 

Since 1945, seven additional States have 
enacted legislation of the “security” type: 
Kentucky (1946); Colorado, Idaho, lowa, 
North Dakota and Wyoming (1947); and 
California (effective July 1, 1948). Similar 
legislation has been enacted in Pennsyl- 
vania but its operative date now stands 
deferred until July 1, 1949, because of 
inability so far to receive legislative ap- 
propriation for its administration. All of 
these States except Wyoming previously 
had in force “old type” Financial Respon- 
sibility Laws. In all except Iowa and North 
Dakota, specific efforts to enact compulsory 
insurance measures were rejected in favor 
of legislation of the “security” type. 

In Missouri (1946) and in Alabama, Flor- 
idaj New Mexico and North Carolina 
(1947), “old type” Financial Responsibility 
Laws were newly enacted. In most of these 


‘For a more complete exposition, see the article 
by Hugh Neill Johnson, “The Modern Trend in 
Financial Responsibility Legislation,” reported in 
the proceedings of the Section of Insurance Law, 
American Bar Association, September, 1944, at 
Page 67. 
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States, contemporaneous introductions of 
legislation of the “security” and “compul- 
sory” types failed. 

Thus nineteen States are now operating 
under “‘security” type laws. The 1949 legis- 
lative sessions, with forty-four state legis- 
latures meeting, may be expected to in- 
crease this number by reason of the mount- 
ing or continued high automobile accident 
frequency’—unless the concurrent rise in 
the cost of Automobile Liability insurance 
serves, as it well may, as a legislative deter- 
rent. Twenty-one States and the District of 
Columbia and Hawaii have in force some 
form of Financial Responsibility Law of the 
older type. Only Arkansas, Louisiana, Mis- 
sissippi, Nevada, Oklahoma, South Caro- 
lina and Texas are without any legislation 
of the kind. 

In spite of the fact that the newer “‘Safe- 
ty Responsibility,” or “security” type law 
failed of enactment in 1947-1948 in ten 
States (whether in favor of Financial Re- 
sponsibility Laws of the older type or of 
no law at all), its principles seem, tempo- 
rarily at least, to have cut momentum from 
the agitation for compulsory insurance. 
During 1946-1948, compulsory insurance 
bills failed of passage in twenty-one juris- 
dictions, with Rhode Island and New 
Hampshire refusing even to appoint a Joint 
Legislative Committee to study the advis- 
ability of a compulsory insurance program. 
Massachusetts, the only compulsory insur- 
ance exponent, cannot in the near future 


‘be expected to abandon its program, but 


there evidently are enough adverse aspects 
of the Massachusetts program in operation 
which deter imitation, however theoretic- 
ally perfect it may seem from the stand- 
point of guaranteeing recovery of damages 
by the injured person. 

One very definite trend has taken place 
in those States where a forceful Financial 
Responsibility Act has been enacted. The 
percentage of insured cars has more than 
doubled. The average figures probably 
would show an increase from 30% to 70% 
or more. In some States, the percentage 
insured -has grown to over 90%.’ Ob- 
viously, the greater the percentage of in- 


?The number of reportable automobile accidents 
in New York State during the first three months 
of 1948 was 45% greater than for the same period 
in 1947. 

*In New York State, the Motor Vehicle Commis- 
sioner has announced that 96% of the motorists 
reporting accidents in March, 1948, gave evidence 
of insurance. For March, 1947, the figure was 90%. 
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sured cars, the less percentage of uncom- 
pensated victims. 

As we appraise the trend of the times in 
this field, it would seem that new legisla- 
tion in most States will be of the security 
type and that there will be in the near 
future no spread of the compulsory insur- 
ance principle beyond Massachusetts. Ac- 
cordingly, it may be of interest to consider 
briefly the types of amendment which cur- 
rently are being sought as to legislation of 
the security type which already has been 
enacted. 

1. Assigned Risk Provisions have been en- 
acted in Virginia (in the original law), Illi- 
nois (1945), New York (1946) and Califor- 
nia (1947). Assigned risk plans of a “vol- 
untary” kind (i:e., without statutory basis) 
already are in operation in 35 states, in 
order to provide an insurance market for 
those car owners and operators whose rec- 
ords, reputation or habits make them unde- 
sirable risks by the normal underwriting 
standards of insurers. 

Under a voluntary plan, all companies 
writing Automobile Liability isnurance in 
a State voluntarily agree with the Insurance 
Commissioner to accept assignment under 
the plan of risks that have been unable to 
procure Automobile Liability insurance in 
the open market. These voluntary plans 
attempt to provide a market for the sub- 
standard risk, at an additional premium 
charge, and set tests of eligibility for insur- 
ance which are more liberal than those of 
normal insurance underwriting, yet do not 
force insuring of the very worst type of un- 
insurable risk.“ The Insurance Commis- 
sioner has the final reviewing authority as 
to whether an applicant is “in good faith 
entitled to insurance” under the plan, and 
this serves to effect uniformity and fairness 
in the operation of the plan.” 

The voluntary plans have generally 
worked out sufficiently well in practice to 
make unnecessary statutory provision for 
the assignment of automobile risks. To 
the extent that the voluntary plans prove 
inadequate in operation, some statutory 
provision for the assignment of risks may 


*A careful study in Connecticut revealed that 
accident repeaters, constituting only 3.88% of all 
drivers, caused 39.8% of all fatal accidents and 
36.4%, of all reported accidents. Other studies have 
produced similar conclusions. 

‘For more complete and up-to-date information, 
we refer you to: “How the Assigned Risk Plan 
Works,” by A. R. Goodale, Secretary, The Trav- 
elers Insurance Company—an article which ap- 
peared in the March, 1948, issue of “Rough Notes.” 
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be expected in a State which has any king 
of Financial Responsibility Law, partic. 
ularly one of the security type. Otherwise 
the result is statutory pressure to procure 
insurance from an inadequate market, with 
consequent stultification of the Political 
and social purposes of the law. 

2. Increase to $50 of the Property Damage 
Minimum. Rising automobile repair costs 
have greatly increased the number of auto. 
mobile accidents which are reportable and 
subjected to the security feature, where the 
property damage minimum was but $25, 
‘This minimum was increased to $50 by Vir. 
ginia in 1946 and New York in 1948, and 
a similar increase may be expected jn 
other States. The “model bills” have jn. 
creased this minimum amount from $50 to 
$100, and the $100 figure naturally would 
greatly reduce administrative difficulty and 
expense. Further, no social problem is pre. 
sented by the small property damage loss, 
The Michigan law, which originally had a 
$75 minimum, first reduced this to $50 and 
in 1947 eliminated the minimum entirely, 
thus providing an example completely con- 
trary to the general trend. 

3. Exemption of Car Legally Parked. All 
of the recent enactments of the security type 
contain some such exemption, as do the 
“model bills.” Some of the early laws, as 
those of New Hampshire, Maine and New 
York, contain no such exemption and re. 
peated efforts in New York have failed to 
get enactment of such an exemption. 

4. Increase in Time for Reporting Acci- 
dents. Many of the first laws required a 
motorist to report an accident “immediate- 
ly.” While normally this requirement 
would have been interpreted as meaning 
only “as soon as practicable,” several States 
have felt it necessary to substitute a more 
liberal mandatory period of between five 
and ten days, and this would now appear 
to be the trend. The “model bills” now 
specify a ten-day period, with the owner 
responsible for making the report when the 
operator is physically incapable of so doing. 

5. Court to Report Judgments on Re- 
quest of Judgment Creditor Only. An 
amendment to this effect was adopted by 
New York in 1947 and is now contained in 
the “‘model bills.” Such an amendment 
seems logical and saving of unnecessary ad- 
ministrative detail and expense. 

6. Commissioner to Waive Security When 
He Believes Motorist Blameless. Such an 
exemption from the security requirement 
was enacted by Virginia in 1946. It is 
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doubtful that the Virginia action will be 
generally followed elsewhere, as the result 
partially defeats the purpose of the law in 
reducing the incentive voluntarily to pro- 
cure insurance in advance of accident, as 
well as adding to the cost of administering 
the law and placing the Motor Vehicle 
Commissioner or other administrator in a 
dificult political position. 

7. Security To Be Required Only After 
Court Action Instituted. Amendments to 
this effect failed of enactment in Nebraska 
and Wisconsin in 1947. Such amendments 
also would seem contrary to the basic pur- 

of the law in reducing the incentive 
voluntarily to procure insurance in advance 
of accident, and especially in allowing a 
motorist who has had an accident addition- 
al driving time (with a chance for further 
“pites”) before requiring security. ‘The Mo- 
tor Vehicle Commissioner or other adminis- 
trator of the law, under these amendments, 
is made to act as a sort of bill collector, 
one of the features of the older type of Fi- 
nancial Responsibility Law which tradi- 
tionally was complained of under the pro- 
visions as to unsatisfied judgments. 

8. Unsatisfied Judgment Fund. North 
Dakota complemented its enactment of the 
security type law in 1947 with provision for 
“an unsatisfied judgment fund.” Such fund 
is created by imposing an additional an- 
nual motor vehicle registration fee of $1 
and is available to judgment creditors as 
to bodily injury judgments exceeding $300 
resulting from automobile accidents in the 
State, when sufficient assets of the judgment 
debtor (including available Liability insur- 
ance) cannot be found. Restoration of the 
debtor’s motoring privileges is in part con- 
tingent on his making complete restitution 
to the fund, with provision made for his 
so doing through instalments. Provisions 
for a fund of this kind has as yet no coun- 
terpart in any other State, but does occur 
in Canada. 

9. Massachusetts Amendments. The Mas- 
sachusetts Compulsory Insurance Law is, 
of course, a kind of Financial Responsibility 
Law. The required coverage under the 
Compulsory Law runs only to bodily in- 
jury claims, except of guest occupants, for 
accidents on the public highways of the 
State arising out of the use of locally regis- 
tered cars. This coverage thus falls con- 
siderably short of the scope of coverage 
afforded by “Standard Provisions Automo- 
bile Liability policies” or a policy required 
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to be certified as proof of financial respon- 
sibility in other States. Numerous attempts 
are made at each session of the Massachu- 
setts Legislature to broaden the scope of 
the compulsory coverage to something ap- 
proaching the countrywide standard. These 
attempts have all failed, largely because 
they would require an increase in the in- 
surance cost for all motorists. 

It should be noted that, by separate legis- 
lation, Massachusetts has achieved in part 
the effect of financial responsibility legisla- 
tion as to (1) an unsatisfied judgment for 
property damage, and (2) security, which 
a court may require of a non-resident de- 
fendant upon petition of the plaintiff at the 
time of instituting his action. Evidence of 
voluntary insurance of standard minimum 
amounts satisfies both requirements; other- 
wise, suspension of operator’s privilege fol- 
lows. 

10. Canadian Laws. The Canadian Prov- 
inces, except Quebec, have for many years 
had in force Financial Responsibility Laws 
of the “older type.” During 1946-47, amend- 
ments requiring the deposit of security were 
enacted by Alberta, British Columbia, 
Manitoba and Prince Edward Island. These 
amendments included a novel reinforcing 
provision for impounding automobiles in- 
volved in an accident unless evidence of 
insurance is produced or until the neces- 
sary security is deposited. These four Prov- 
inces and Ontario have also provided for 
an unsatisfied judgment fund of the North 
Dakota type. 





In addition to the papers referred to in 
Footnotes | and 5, the following selection 
of previous discussions of Financial Respon- 
sibility Laws may be of interest to those 
of you who wish to give the subject further 
study and thought. 

I. The following are to be found in the 
“Insurance Counsel Journal:” 

Reports of Committee on Compulsory 
Automobile Insurance and Financial Re- 
sponsibility Legislation: 

July, 1939, Vol. VI—p. 25. 

Oct., 1940—Vol. VII—p. 58. 

Oct., 1941, Vol. VIII—p. 53. 

Reports of Committee on Highway Safe- 
ty and Financial Responsibility: 

July, 1942, Vol. IX—p. 36. 

July, 1943, Vol. X—p. 51. 

July, 1944, Vol. XI—p. 36. 

*Oct., 1946, Vol. XIII—p. 74. 
Oct., 1947, Vol. XIV—p. 259. 
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(*Includes report on President Truman’s 
“Highway Safety Conference.’’) 

Report of Automobile Insurance Law 
Committee: 

Oct., 1947, Vol. XIV—p. 238. 

(This is a splendid outline of 1947 legisla- 
tion in the various States, much of which 
had to do with Financial Responsibility 
Laws.) 

Papers: 

“Compulsory Automobile Insurance and 
Financial Responsibility Legislation,” by 
Ambrose B. Kelly. 

Oct., 1938, Vol. V—p. 37. 

“Are We on the Right Track?” by Leslie 
P. Hemry. 

April, 1941, Vol. VIII—p. 7. 

Il. See American Bar Association “Re- 
ports of Proceedings of Section of Insurance 
Law” for the following: 

“Effect of and Problems Arising From Fi- 
nancial Responsibility Laws,” by William 
J. P. Aberg (1943, p. 45). 

“Legal Problems Presented by the Motor 
Vehicle Safety Responsibility Laws,” by 
Mark Townsend (1946, p. 48). 

III. Miscellaneous Sources—““These Laws 
Have Teeth,” by Raphael Alexander (The 
Casualty & Surety Journal, October, 1946). 

“Some Thoughts About Compulsory Au- 
tomobile Liability Insurance,” by Edward 
C. Stone, Chairman of the Board, The Em- 
ployers’ Group. (An address delivered be- 
fore the Insurance Club of Pittsburgh on 
Pittsburgh Insurance Day, February 15, 
1937.) 

“Further Thoughts on Compulsory Auto- 
mobile Liability Insurance,” by Edward C. 
Stone, Chairman of the Board, The Em- 
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ployers’ Group. (An address made at the 
mid-year meeting of the New York State 
Bar Association, June 29, 1940). 

“Facts and Fancies Concerning Compul- 
sory Automobile Liability Insurance,” } 
Edward C. Stone, Chairman of the Board, 
The Employers’ Group. (An address made 
before the General Brokers Association, 
New York City, October 23, 1940.) 

“Safety Responsibility Laws—A Review 
of Recent Developments,” by Richard (¢, 
Wagner, Manager, Casualty Department, 
Association of Casualty & Surety Com. 
panies. (Read before the annual meeting 
of the Georgia Bar Association, May 25, 
1946.) 

“The Motor Vehicle Safety Responsibil- 
ity Act,” by J. J. Woods, Fidelity & Cas. 
ualty Co. of New York. (Address made be. 
fore Insurance Section of the New York 
State Bar Association, January, 1948). 

“Model Motor Vehicle Safety Responsi- 
bility Bill” (revision of December, 1947.) 
(Issued by The Association of Casualty & 
Surety Companies.) 

Respectfully submitted, 


Haran S. Don Cartos, Chairman 


MILTON L. Baler 
Joun P. Fauve 
ARTHUR B. GEER 

W. L. KEMPER 
Rupert G. Morse 
Rosert M. NELSON 
Paut C. SPRINKLE 
Don W. STEWART 
“THOMAS W. WASSELL 
RoBERT F. YOUNG 
MILTON A. ALBERT, Ex-Officio 


Report of Fire and Marine Insurance Committee 


HERE has been an interesting ex- 

change of communications between 
the members of the Committee on Fire 
and Marine Insurance. It was decided to 
submit the following cases and memoran- 
dum with the thought that the same might 
be of interest to the members of the As- 
sociation. 


By Cassius E. Gates 
Seattle, Wash. 


LINK wv. GENERAL INSURANCE 


COMPANY. 
MARINE RISK VERSUS WAR RISK DECIDED 


BY UNITED STATES DISTRICT COURT, 
WESTERN DISTRICT OF WASHINGTON. 


The question of marine risk versus war 
risk under an insurance policy was decided 
February 24, 1948 in the United States 
District Court for the Western District of 
Washington in the case of Link vs. General 
Insurance Company. 

This case first attracted wide interest in 
the shipping fraternity as the first decision 
on the subject by American courts since 
World War I and arising out of World 
War II when Judge Bowen decided May 
31, 1944 that the facts stated in the libel 
constituted a cause of action against the 
war risk underwriters. Link vs. General 
Insurance Company, 56 F. Supp. 275. The 
last previous decision on this general sub- 
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‘ect was rendered over twenty years ago 
in the case Of Queen Insurance Company 
ys. Globe Insurance Co., 263 U. S. 487. 

The facts involved a collision between 
the M/V EASTERN PRINCE, owned and 
chartered by libelants and the USS 
ROUSTABOUT, a United States Navy 
Tanker. The accident occurred at 2:00 
AM. May 11, 1942 off Campbell River 
Bluff, Discovery Passage, British Columbia 
and as a result of the mutual fault of 
both vessels. After the loss occurred the re- 
pondent, General Insurance Company of 
America, underwriters insuring the war 
risk, denied liability. The marine risk un- 
derwriters, the Fireman’s Fund Insurance 
Company, advanced funds to pay the loss 
and instituted action in the name of the 
assured and against the General Insurance 
Company of America to determine whether 
the war risk underwriters insuring against 
loss and damage “‘as a consequence of a 
warlike operation” (F. C. & S. Clause—old 
form) were liable for loss and damage to 
the EASTERN PRINCE. 

At the time of the collision the M/V 
EASTERN PRINCE was under charter 
by her owners to E. W. Elliott and was 
northbound from Seattle carrying supplies 
and materials to Alaska for construction 
of the “Alcan” Highway. The USS 
ROUSTABOUT was a duly commissioned 
U. §. Naval Tanker, officered and manned 
by U. S. Navy personnel and engaged in 
a shuttle service between Seattle, Wash- 
ington and Alaskan war bases, her princi- 
pal duty being to carry petroleum prod- 
ucts to the armed forces in Alaska during 
the prosecution of the war against Japan. 
On return trips she carried empty oil 
drums, damaged airplane parts and empty 
munition cases. It was on a return trip 
(southbound) that the collision occurred. 

Judge Foley, a visiting U. S. District 
Judge from Nevada, who presided at the 
trial on the merits, relied principally on 
the previous decision of Judge Bowen in 
support of the libelant’s position. Judge 
Foley stated: 


“Judge Bowen in ruling upon the 
exceptions to the libel (56 F. Supp. 275) 
carefully considered American and Eng- 
lish cases on the questions here involved. 
He referred to Queen Ins. Co. v. Globe 
Ins. Co., 263 U. S. 487, 44 S. Ct. 175, 
as holding that in deciding whether ma- 
rine loss is covered by a war risk clause 
two principles are to be considered. One 
is that we ‘generally are to stop our in- 
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quiries with the cause nearest to the 
loss.’ The other is that for expediency 
and harmony in the marine insurance 
world, the American courts should fol- 
low the English courts’ decisions. The 
Queen case arose out of a collision be- 
tween merchant vessels in convoy and 
it was held that the loss could be attrib- 
uted to warlike operations.” 


Judge Foley in his opinion referred to 
the leading English decision on the sub- 
ject often cited as the Coxwold Case, de- 
cided by the House of Lords June 5, 1942. 

Following the reasoning of Judge 
Bowen, Judge Foley agreed it was of para- 
mount importance to keep in harmony 
with English decisions on the questions of 
coverage under marine insurance policies 
and cited Board of Trade v. Hain Steam- 
ship Co., Ltd., 35 English Comm. Cases 29; 
(1929) A. C. 534 as being somewhat similar 
to the case under discussion. 


In concluding Judge Foley stated: 

“At the time of the collision with the 
Eastern Prince and for some time prior 
thereto and thereafter, the Roustabout 
was a commissioned vessel in the United 
States Navy officered and manned with 
naval personnel. At no time during this 
period was she engaged in carrying com- 
mercial cargo. The Roustabout’s opera- 
tions and character differ from those 
of the Napoli of the Queen Insurance 
case and some of the other cases in- 
volving merchant ships. 

“Here the evidence shows the usual 
cargo carried by the Roustabout in both 
directions between Seattle and the Alas- 
kan war bases. The fact that an officer 
and member of the crew testified that 
they could not specifically describe the 
cargo aboard the vessel at the time of 
the collision seems of little consequence. 
We have but little, if any, evidence 
describing the cargo aboard the Rousta- 
bout at the time of the collision but we 
are informed as to the nature of the 
cargo generally carried by the Roust- 
about on her return trips from Alaskan 
bases to Seattle. Considering the facts 
established by the evidence here as sim- 
ilar facts were considered in the Roanoke 
case (Board of Trade v. Hain Steamship 
Co., Ltd., supra), we have no right in 
law or in fact to assume without evi- 
dence that the Roustabout was not en- 
gaged on the duty of the service of which 
she formed part of the Navy. 
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“The collision of the vessels Roust- 
about and Eastern Prince was due in 
part to the action of the Roustabout 
in a warlike operation. The damage to 
insureds’ vessel, Eastern Prince, was a 
consequence of warlike operations of 
the Roustabout, a duly commissioned 
vessel of the United States Navy offi- 
cered and manned by Naval officers and 
crew and operated by the Navy in aid 
of the prosecution of the war with Ja- 
pan. The collision was a result of mutual 
fault of both vessels.” 


This decision is of particular interest 
on the much debated question of whether 
the courts in this country would follow 
the English courts on the war risk ques- 
tion in marine insurance as developed 
in the Coxwold case and subsequent de- 
cisions. 

By M. L. LAnpts 
Van Wert, Ohio 


John E. and Clyde D. LaMee were 
brothers. John E. was the agent of the 
defendant, The Franklin Fire Insurance 
Company. He also was the owner of a 
dwelling house located in Toledo, Ohio, 
which was insured for a three-year term 
under a fire insurance policy issued by the 
defendant effective November 5, 1942. This 
policy contained a mortgage clause in favor 
of the First Federal Savings and Loan 
Association of Toledo. 

On September 14, 1943 John E. by deed 
thereafter duly recorded, conveyed this 
property to his brother, Clyde D, and at 
that time orally gave Clyde to understand 
that the fire insurance on the dwelling 
would be transferred to him. John, how- 
ever, failed to prepare and attach a written 
endorsement whereby the consent to such 
assignment was given by the defendant in- 
surer. The policy was held by the mort- 
gagee. 

On May 19, 1944 a fire loss to the dwell- 
ing in the amount of $3469.43 occurred. 
Payment in this sum was made by the de- 
fendant insurer solely to the mortgagee 
and subrogation was claimed. 

About six weeks before the loss, irregu- 
larities in the conduct of John E.’s insur- 
ance agency came to the attention of the 
defendant insurer and others represented 
by the agency. A representative of the de- 
fendant insurer undertook to effect a set- 
tlement in order to save the business of 
the agency or, if not able to do so, then 
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to salvage what they could of the assets 
Negotiations along these lines extended 
over a period of several weeks and were 
participated in by both the LaMees and 
other claimants. Among the assets of the 
ageney were the unearned premiums of 
fire insurance policies, including the up. 
earned premium on the policy covering 
the property transferred to Clyde D. La. 
Mee. 

The defendant insurer, as the result of 
the agency problems, had knowledge of 
the transfer of the property, the neglect 
of the agent, John E. LaMee, to endorse 
the policy as promised, yet took no action 
to cancel the policy as to Clyde D. nor 
to cause a proper endorsement to be issued 
by John E. 

THE QUESTIONS: 

Is the defendant, The Franklin Fire 
Insurance Company, liable under its 
policy to John E. or his brother Clyde 
D. LaMee for the fire loss to the dwell- 
ing which occurred May 19, 1944? 

If the defendant is not liable to the 
LaMees, it is nevertheless liable to the 
mortgagee and, to the extent of such 
liability being discharged, is the defend- 
ant thereupon legally subrogated to all 
the rights of the mortgagee? 


The standard fire policy contains the 
following provision: ; 


“This entire policy, unless otherwise 
provided by agreement endorsed hereon 
or added hereto, shail be void . . . if this 
policy be assigned before a loss...” 


A further provision of the policy, pro- 
viding for its modification, is as follows: 


“This policy is made and accepted 
subject to the foregoing and following 
stipulations and conditions, together 
with such other provisions, agreements 
or conditions as may be endorsed here- 
on or added hereto, and no officer, agent 
or other representative of this company 
shall have power to waive any provision 
or “condition of this policy except such 
as by the terms of this policy may be 
the subject of agreement endorsed here- 
on or added hereto, and as to such pro- 
visions and conditions no officer, agent 
or representative shall have such power 
or be deemed or held to have waived 
such provisions or conditions unless such 
waiver, if any, shall be written upon or 
attached hereto, nor shall any privilege 
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or permission affecting the insurance 
under this policy exist or be claimed 
by the insured unless so written or at- 
tached.” (Italics Mr. Landis’). 


HELD that Ohio General Code, Section 
9586, controls in this case, which section 
provides: 

“A person who solicits insurance and 
rocures the application therefor shall 
be held to be the agent of the party, 
company or association thereafter issuing 
a policy upon such application or re- 
newal thereof, anything in the applica- 
tion or policy to the contrary notwith- 
standing.” 

It was argued that whatever John E. 
LaMee did or promised at the time of the 
transfer was done by him as the agent for 
Clyde D. LaMee and not as the agent of 
the defendant insurer. 

The court took judicial notice of the 
fact that as a matter of almost daily occur- 
rence, policies of fire insurance are as- 
signed pursuant to the agent’s agreement 
to issue later the company’s consent to the 
assignment. Furthermore, the consent to 
the transfer is to be signed by the agent 
and becomes binding prior to the forward- 
ing of any notice to the company. 

The court further held that there can 
be no question that the fire insurance 
agent is authorized to consent to an assign- 
ment of interest without first communi- 
cating with the insurer and that there is no 
difference between the assignment of a 
policy and the issuance of a new policy 
except that where an assignment is made 
the coverage continues only for such time 
as is represented by the amount of un- 
earned premium. 

During the negotiations with respect to 
the agency difficulties, the defendant in- 
surer was in the same position to exercise 
its right of choice, having actual knowl- 
edge of the transfer, as it would have had 
if its agent in the first instance had per- 
formed his duty and caused the policy to 
be assigned in writing and had executed 
the acceptance in due form. 

Hall, Appellant, vs. The Franklin 
Ins. Co., et al, Appellees. 149 O. S. 216, 
Case No. 31160, decided March 17, 1948. 

By AmBROSE B. KELLY 
Providence, R. I. 


LEGAL LIABILITY 
Relationship Between Casualty And Fire 
Coverage 
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At the present time it is difficult, if not 
impossible, for a manufacturer to secure 
complete protection against his legal liabil- 
ity for damage to property caused by the 
negligence of his employees, using to the 
fullest extent the fire and casualty cover- 
ages now available. 

Many fire insurance companies, particu- 
larly those insuring manufacturing prop- 
erties, include in their regular forms some 
protection against loss or damage to the 
property of others in the custody of the 
assured for which their assured may have 
assumed responsibility by contract or ag- 
reement or for which he may be liable. 
The “Property of Others” clause used in 
Factory Mutual forms, for example, reads 
as follows: 


“Property of Others. If this policy 
covers personal property owned by the 
assured, it shall also cover while in the 
custody of the assured and in the same 
location as the property herein insured: 
(1) Similar property of others which 
the assured is under obligation to keep 
insured; and (2) the interest of the as- 
sured in and legal liability for loss or 
damage by any of the casualties herein 
insured to similar property belonging 
to others; loss, if any, to be adjusted 
with and payable to the assured named 
in this policy.” 

The clause used by the Factory Insur- 
ance Association reads: 


“This policy also covers against the 
perils insured: 


(a) --- 
(b) - - - 
eh = +2 

“(d) Similar property of others which 
the insured is under written agree- 
ment to keep insured or for which 
liability is imposed by law upon 
the insured; loss, if any, to be ad- 
justed with and payable to the in- 
sured named in this policy; 

“(e) The interest of the insured in sim- 
ilar property belonging to others, 
except that when such property is 
otherwise insured, this policy shall 
cover only its proportion of the 
excess of loss over the amount of 
such other insurance;” 


It is contemplated that the insured will 
include all property on his premises in 
determining his values for insurance pur- 
poses. If the insurance is written on a re- 
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porting basis, the property of others in 
the custody of the insured must be in- 
cluded in the values reported and, in the 
event of loss, the value of such property 
will be included in determining whether 
he has complied with the Honesty Clause. 
In the event that he has property of others 
in his custody for which he is not con- 
tractually liable, he can, therefore, reduce 
his insurance cost by having a separate 
Legal Liability Policy issued for such goods 
and deducting the values from those in- 
sured on his regular coverage. The insur- 
ing clause of such policy reads: 


“On the assured’s Legal Liability, only 
as determined and imposed by law, for 
direct loss or damage by any of the 
casualties insured to personal property 
appurtenant to the business of the as- 
sured, owned by others which the as- 
sured is not under obligations to insure, 
all while in the custody of the assured 
and contained on the premises described 
as follows . ” 


The fire insurance companies, therefore, 
will give protection against legal liability 
for the personal property of others in the 
custody of the assured. They do not pro- 
vide insurance for the legal liability of 
the assured for loss or damage to: 


(a) Personal property not in custody 
of the assured, such as property 
of tenants in building owned by 
the assured, or property of other 
tenants in multi-occupancy build- 
ing. 

(b) Real property owned by others, 
whether in the custody of the 
insured or not. 

Fire insurance companies protecting ci- 
ther owner or tenant may be requested to 
waive subrogation, which effectively covers 
a possible source of legal liability claims. 
Assume a building occupied by a single 
tenant, with waiver of subrogation by the 
respective insurers of the building owner 
and the tenant. Then if damage to the 
building by fire or other insured peril is 
due to the negligence of the employees of 
the tenant, or damage to the contents of 
the tenant due to a defective wiring job 
done by the building service staff, pay- 
ment is made by the proper insurance 
company without recourse. 

The casualty insurance companies, un- 
der both their comprehensive general li- 
ability policy and their general public li- 
ability policy, include property damage 
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liability. The coverage is applicable if the 
damage to the property of others is caused 
by accident. The policies exclude: 


(1) property owned, occupied, used 
by or rented to the insured, 

(2) property in the care, custody or 
control of the insured, and ~ 

(3) damage done by discharge of wa. 
ter or steam from plumbing, heat- 
ing, sprinkler systems or other 
sources. 

The casualty companies will waive some 
or all of these exclusions if they are satis. 
fied with the risk. They will also some. 
times increase the limits for property dam. 
age to the point that they afford adequate 
protection. Casualty underwriters are re. 
luctant to write this type of coverage free. 
ly, because they feel that it is very similar 
to fire coverage and their ordinary rating 
methods are not applicable. When under 
pressure to accept such business, they gen. 
erally ask for a very substantial additional 
premium for the waiver of the exclusions 
and for the high limits. 

Let us assume a hypothetical case. A 
manufacturer of men’s suits rents the to 
floor of a five-story sprinklered building. 
He wishes to secure complete protection 
and not only has Factory Mutua! standard 
coverage on his property, but also pur- 
chases a legal liability policy from the 
Factory Mutual Companies to cover the 
goods of others being worked on in his 
shop. He has a comprehensive general li- 
ability policy with the standard coverage 
and exclusions. Through the negligence 
of his employees a fire starts, opening a 
number of sprinkler heads and causing 
fire, smoke and water damage to 


(1) his own property, 

(2) the customers’ goods in his cus- 
tody, 

(3) the personal property of the other 
tenants on the four lower floors, 
the building itself in the premises 
occupied by him, and 

(5) the building on the other floors 
and in the service sections con- 
trolled by the landlord. 


In such case, the Factory Mutual cover- 
age would take care of the damage under 
items 1 and 2. The casualty coverage 
would provide defense and would pay for 
any fire and smoke damage under 3 and 
5, but water damage is not covered. There 
would be no coverage for the damage un- 
der 4, which was limited to that part of 
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the building occupied by the manufacturer. 

It will be seen from this analysis that 
there are several weaknesses in present 
insurance protection, since complete cov- 
erage can only be secured with difficulty. 

There is also the possibility of disagree- 
ment in view of the fact that the casualty 
coverage is limited to damage caused by 
accident. Let us assume that under the 
ame set of circumstances, a fire breaks out 
in the manufacturer’s portion of the build- 
ing as the result of improperly installed 
electrical uipment. Because the main 
sprinkler valve for the floor is turned off, 
through the negligence of the manufac- 
turer's employees, the fire gets out of con- 
trol and the entire building is burned 
down. Would the casualty company in- 
volved feel that the loss or damage was 
caused by accident? What if the valve had 
been deliberately closed for repairs to the 
sprinkler system and a red tag had been 


hung on it in accordance with Factory 
Mutual procedure? 

It would seem desirable to clarify the 
positions to be taken by fire and casualty 
companies in this field so that a reasonable 
effort can be made to provide complete 
insurance protection. 


Respectfully submitted, 


G. ARTHUR BLANCHET, Chairman 
AMBROSE B. KELLY 

Frep S. BALL, JR. 

ALExIs J. RoGOsKI 

Harry T. Gray 

NEWTON GRESHAM 

M. L. LANpis 

JosepH W. Popper 

EpGAR MUSGRAVE 

R. P. WIsECARVER 

Cassius E. GATES 

Morris E. WHITE 

J. Harry LaBrum, Ex-Officio 


Report of Highway Safety Committee 


AVING developed a workable Action 
Program for highway safety in 1946 
the President’s Highway Safety Conference 
sponsored its second national meeting in 
Washington, D. C. on June 18, 19 and 
2, 1947. Review of progress made as of 
that date was presented and recommenda- 
tions in furtherance of its program for 
curtailing the loss of life, limb and prop- 
erty from motor vehicle accidents, were 
unanimously adopted. 

General recommendations were made 
that state conferences be held annually, 
that existing conference structures be con- 
tinued and that nation-wide research be 
conducted on the cause of highway acci- 
dents, with particular reference to the be- 
havior of drivers and pedestrians. The dele- 
gates also unanimously approved the fol- 
lowing statement of principles with respect 
to the financing of highway safety acti- 
vities: 


“1. Increased budgets are necessary 
for activities such as motor vehicle ad- 
ministration, enforcement and other ac- 
tivities growing out of motor vehicle 
operations on the highways. 

“2. The size and source of the bud- 
get for these purposes is a matter for each 
State to determine. 

“3. Under the nondiversion provi- 
sions of the Federal-Aid Highway Act of 
1934, expenses of State patrols and motor 


vehicle administration and other neces- 
sary traffic control measures are recog- 
nized as legitimate charges against motor 
vehicle revenues.” 


Specific recommendations were made in 
relation to Laws and Ordinances, Accident 
Records, Education, Enforcement, Engi- 
neering, Motor Vehicle Administration and 
Public Information. A need was shown 
for centralized information in each State 
regarding traffic ordinances in its munici- 
palities and educational and promotional 
efforts to bring about the adoption of the 
Model Traffic Ordinance, and recommen- 
dations were made with respect to obtain- 
ing such uniformity. To accelerate adop- 
tion of the Laws and Ordinances recom- 
mendations, it was urged that special em- 
phasis be given to (1) the creation of state 
committees to determine the extent to 
which motor-vehicle laws comply with the 
Uniform Vehicle Code, and to recommend 
necessary revisions (2) distribution of ex- 
planatory material to obtain popular de- 
mand for legislation (3) acceptance by 
States of the view that safety requires ab- 
solute uniformity in all rules of the road 
(4) maintenance by a State-wide agency 
in each State of information as to existing 
traffic ordinances of its municipalities (5) 
this agency making available to munici- 
palities a model ordinance following closely 
the Model Traffic Ordinance. 
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Recommendations were made in fur- 
therance of establishing and maintaining 
a good records system setting forth traffic 
accident information. It was stressed that 
worth-while improvements cannot be made 
unless sound accident prevention activities 
are based on facts obtained from such a 
records system. In order to facilitate such 
a program, emphasis was placed on com- 
mittees studying existing procedures, on 
a centralized records bureau, on trained 
analysts, on cooperation between commu- 
ties and States in the reporting, analysis, 
and use of accident records, on greater 
coordination between cities and States in 
matters of definitions, forms and coordi- 
nation programs for special studies of ac- 
cident records. 

The role of the educator in highway 
safety was pictured and it was urged (1) 
that facilities in the schools be extended 
for traffic safety educational work, (2) 
that safety of pupil transportation be im- 
proved, and (3) that methods of teaching 
safety be studied to instill a belief in the 
child that accident prevention is both de- 
sirable and practical. 

Realizing the need for proper enforce- 
ment in this field, recommendations were 
made as to improvement in personnel of 
police agencies, of traffic court organiza- 
tion and to careful inventory reflecting 
enforcement facilities and enforcement. 
Improvements in engineering were also 
urged. 

The necessity for progress (both legisla- 
tive and administrative) in the field of 
motor vehicle administration received care- 
ful and considerable consideration. This 
extended to sound driver licensing admin- 
istration, increased training of driver ex- 
aminers, adequate license fees, maintenance 
and analysis of central vehicle registration 
and operation files, periodic vehicle in- 
spection and sound financial responsibility 
laws. Future expansion of public informa- 
tion activities was contemplated, with par- 
ticular emphasis on motion pictures, pho- 
tographs, articles, advertisements, safety 
meetings, etc. 

A practical illustration of this program 
has been shown in the work of certain 
insurers in conducting an educational and 
public relations program through the co- 
operation of the Pennsylvania Newspaper 
Publishers Association and the New Jersey 
Press Association to encourage greater 
street and highway safety information. 
Through the media of advertising, news 
articles, editorials, front page shorts, pho- 
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tographs and cartoons, the public is bein 
apprised of the cause of accidents and the 
urgent need for improving the genera] 
situation. Feature news articles spotlight 
vital phases of highway safety and ca 
a sound lesson in connection with such 
problems as speeding, drunken driving 
teen-age driving and the pedestrian prob. 
lem. 

The import of an active and continued 
campaign is recognized when it is called 
to mind that during the war years one 
person was killed by a motor vehicle for 
every three who fell in battle, in spite of 
domestic gas rationing and restricted traf. 
fic. As shown by the National Safety 
Council in its comprehensive booklet “Ac. 
cident Facts,” 1947 edition, accidents are 
the fourth most important cause of death 
(according to complete figures for 1945 
and partial reports for 1946), being sur. 
passed only by heart disease, cancer and 
cerebral hemorrhage. For the year 1947 
there were 32,000 motor vehicle deaths 
contrasted with 33,411 for 1946 and 39,969 
for 1941, the last pre-war year. 

It has been gratifying to note that there 
has been a marked decrease in the accident 
rate since the President’s Highway Safety 
Conference’s Action Program went into 
effect. Much remains to be done. Only 
through organized public support and gov- 
ernmental cooperation can the sound and 
workable program advanced by the Con- 
ference be accomplished. Everyone has a 
moral obligation to further the cause of 
highway safety. We also have a practical 
reason for so doing as the loss of life, limb 
and property bears a direct relation to in- 
surance rates. The public should be made 
more aware that they in reality make such 
rates and that it is to their direct and 
tangible advantage to aid in reducing this 
appalling loss of manpower from which 
the United States continues to suffer. 

Respectfully submitted, 
James B. Donovan, Chairman 
MARK TOWNSEND, JR. 

James D. FELLERS 

Ouiver H. MILLER 

JosepnH P. CRAUGH 

J. Paut McNAMARA 

JAMES ALONZO ANDERSON 
WILuiAM G. PICKREL 

Joun D. ANDREWS 

Tuomas F. Mount 

W. C. FRASER 

W. E. BUNTIN 

Atvin R. Curistovicn, Ex-Officio 
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Report of Workmen’s Compensation Insurance Committee 


N view of the variance in the different 

Workmen’s Compensation Acts, we have 
found that it is rather difficult to select 
subjects of common and general interest 
for consideration and attention by the 
members of the Association. The Commit- 
wee, after being polled, felt that an article 
on the Longshoremen’s and Harbor Work- 
ers’ Compensation Act might be of inter- 
est. Such a paper has been prepared. 

Recently, there have been new develop- 
ments in regard to the Mississippi, Rhode 
Island and Maryland Workmen's Compen- 
sation Acts, and Mr. Richard Wagner, a 
member of the Committee, has written 
a resume of these Acts. 

We respectfully submit these papers: 


THE LONGSHOREMEN’S ACT 
Amendments, Extensions and Recent 
Decisions 


By Lee J. Scroccie 
Detroit, Michigan 


The Longshoremen’s and Harbor Work- 
ers’ Compensation Act was approved 
March 4, 1927, to become effective July 
|, 1927, and as amended is found in U.S.C., 
Title 33, Chapter 18, Secs. 901, et seq. 

It provides compensation for employees 
of private employers for injury or death 
occurring while engaged in maritime em- 
ployment upon navigable waters of the 
United States, including any drydock. It is 
administered by the Bureau of Employees’ 
Compensation, Federal Security Agency, 
through Deputy Commissioners in 12 com- 
pensation districts comprising the United 
States and the territories of Hawaii and 
Alaska. 

The largest number of employees sub- 
ject to this Act are Longshoremen and next 
to this Repairmen. Employees of such 
classes are engaged in loading, unloading 
and repairing vessels, and while on navi- 
gable waters of the United States are in 
maritime employment and outside the ju- 
risdiction of State Workmen’s Compensa- 
tion laws. The Longshoremen’s Act also 
applies to service men, mechanics, and 
other employees engaged in maritime em- 
ployment upon navigable waters, except 
the master or member of a crew of any 
vessel, or any person engaged by the master 
to load or unload or repair any small 


vessel under 18 tons net burden, and em- 
ployees of the United States or of any state 
or foreign government. 

This Act has now been in force for over 
20 years and during that period it has 
been amended only twice; namely: amend- 
ments effective May 26, 1934, and amend- 
ments effective May 31, 1938. 

The 1934 amendments were chiefly to 
clarify the law as to ambiguous or doubt- 
ful sections and some changes were made 
in the compensation schedule allowed for 
permanent loss of use of members. 


The 1938 Amendments further clarified 
the law and added two sections; namely: 
8 (h) and 8 (i) which are quite important. 

Section 8 (h) provides that the wage- 
earning capacity of an injured employee 
in cases of partial disability under subdi- 
vision (c) (21) of this section or under 
sub-division (e) of this section, shall be 
determined by his actual earnings if such 
actual earnings fairly and reasonably repre- 
sent his wage-earning capacity; provided, 
however, that if the employee has no ac- 
tual earnings or his actual earnings do not 
fairly and reasonbly represent his wage’ 
earning capacity, the Deputy Commissioner 
may in the interest of justice, fix such wage- 
earning capacity as shall be reasonable, 
having due regard to the nature of his 
injury, the degree of physical impairment, 
his usual employment, and any other fac- 
tors or circumstances in the case which 
may affect his capacity to earn wages in 
his disabled condition, including the effect 
of disability as it may naturally extend 
into the future. 

This section enables the Deputy Com- 
missioner to use his judgment in cases of 
injury to the body as a whole in fixing 
the actual loss of earning capacity of an 
injured employee, considering all factors 
in the case, irrespective of actual earnings 
or lack of actual earnings. 

Section 8 (i) provides that in cases under 
sub-division (c) (21) and subdivision (e) 
of this section, whenever the Deputy Com- 
missioner determines that it is for the 
best interests of an injured employee en- 
titled to compensation, he may, with the 
approval of the Bureau, approve agreed 
settlements of the interested parties, dis- 
charging the liability of the employer for 
such compensation, notwithstanding the 
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provisions of Section 15 (b) and Section 
(16) of this Act. The Bureau of Employees’ 
Compensation, in its Regulations, No. 
31.24 (d) rules that Section 8 (i) was in- 
tended to furnish a legal basis for agree- 
ment as to the payment of compensation 
for probable future disability, principally 
in cases in which the symptoms of disabil- 
ity are largely subjective, the extent of 
loss of wage-earning capacity due to such 
disability is difficult to determine, and 
where the compensation rate is likely to 
fluctuate and be subject to change over 
long periods of time. This section was 
not intended to furnish a basis for the set- 
tlement of claims or as a mere convenience 
in disposing of cases. It is helpful in dis- 
posing of cases where there are few objec- 
tive symptoms and where the complaints 
are largely or entirely subjective, which 
would include many back injury cases and 
head injury cases, and those of post-trau- 
matic neurosis, hysteria, etc. The Bureau 
has a form for such settlements to be sub- 
mitted in duplicate. Before such settlement 
can be submitted to the Bureau, there 
must be an Award of Compensation to 
date, compensation paid to date under this 
award and then the settlement must pro- 
vide for an agreed additional sum, over 
and above the amount paid or awarded 
to date. 

When the United States acquired certain 
military and naval bases from England in 
1941, in exchange for 50 destroyers, some 
provisions had to be made for protecting 
by compensation benefits, employees of 
contractors who were or are employed in 
and on such naval and military bases in 
construction work, outside the territorial 
limits of the United States. Accordingly, 
Congress passed Public Law No. 208, ef- 
fective August 16, 1941, known as the De- 
fense Bases Act, which was later amended 
by Public Law 784, effective December 2, 
1942, after our entry into World War 
II. This law, as amended, extends the pro- 
visions of the Longshoremen’s Act, with 
certain changes, to cover employees of con. 
tractors with the United States Government 
for injuries occurring in the course of em- 
ployment on or near, or in connection with 
the construction, operation, or repair of 
a military, air or naval base of the United 
States, outside the continental United 
States. Said act provides that where the in- 
jury comes from enemy action, the United 
States Government pays the compensation 
and where injury is in the course of em- 
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ployment for the employer, then the em. 
ployer pays the compensation. 

Since this Bases Act has been in effect 
many unusual cases have occurred, such 
as tropical diseases like malaria, amoeba 
dysentery, dengue fever, etc., as well as the 
usual questions such as jurisdiction, injury 
in course of employment. In the Defense 
Bases cases, many of the injured come back 
to their homes in this country, or if it js 
a fatal case, the dependents are in this 
country. In either case, the file is trans. 
ferred to the Deputy Commissioner of the 
Compensation District where the claimant 
or dependents live, for hearing and ad. 
judication. In many of these cases most 
of the evidence is in a foreign base or port, 
and the employers and insurers, as well 
as the claimants should be careful to secure 
and make available to the Deputy Com. 
missioner all relevant and pertinent facts. 

After 20 years experience, the Federal 
Courts through many decisions have pretty 
well construed and _ settled controversial 
points with reference to the Longshore. 
mren’s Act, and these decisions apply in the 
main to the Defense Bases Act. 

The Bureau of Employees’ Compensa- 
tion is empowered by the Longshoremen’s 
Act to issue from time to time regulations 
governing the administration of the act, 
and these regulations are available effective 
May 31, 1948, as amended to June 30, 1939, 
in pamphlet form. These regulations are 
very useful in handling the many details 
of cases arising under the act and save 
many mistakes and delays in the disposi- 
tion of cases. It is recommended that em- 
ployers and insurance carriers familiarize 
themselves with these regulations. 

It would be futile in this short article 
to attempt to cover all of the decisions of 
the Federal Courts on Longshoremen cases; 
however, I will mention a few rendered the 
past few years that seem of considerable 
importance: 

Sections 8 (c) (21) and 8 (e) provide 
that in cases of permanent partial disabil- 
ity, and temporary partial disability, com- 
pensation shall be 66 2/3 per centum of 
the difference between the injured em- 
ployee’s average weekly wages when hurt 
and his wage-earning capacity thereafter 
in the same employment or otherwise, pay- 
able during the continuance of such dis 
ability, subject to reconsideration, etc. In 
the case of John F. Clark vs. Portland 
General Electric Company and Wm. Mar- 
shall, Deputy Commissioner, U. 8. Circuit 
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rt of Appeals for the Ninth Circuit, 
decided fe 24, 1940, 111 Federal 2nd 
703, the court held that where two-thirds 
of the difference is less than $8.00 per 
week, the claimant is entitled to the mini- 
mum of $8.00 per week. 

In the case of Augustus Norton, Deputy 
Commissioner, Third Compensation Dts- 
trict, vs. Warner Company, decided by the 
Supreme Court, March 27, 1944, No. 362, 
the court held a barge captain or scowman 
is a member of the crew and hence ex- 
duded from the benefits under the Long- 
shoremen’s Act. 

In the case of South Chicago Coal and 
Dock Company, et al, vs. Harry W. Bas- 
sett, Deputy Commissioner, decided by the 
Supreme Court, February 26, 1940, 309 U. 
§, 251, the court clarified the meaning of 
the term “member of a crew” as used in 
the Longshoremen’s Act; held the term 
“crew” was used by Congress in the Long- 
shoremren’s Act designedly to distinguish 
certain employees on vessels from seamen, 
the latter term being the broader in scope 
as defined in court decisions than the term 
crew. 

In the case of Crowell, Deputy Commis- 
sioner, vs. Benson, 285 U. S. 22, decided 
February 23, 1932, the Supreme Court held 
two questions were reviewable, on which 
a hearing de novo could be had in Federal 
Courts; namely, whether the accident and 
injury occurred upon the navigable waters 
of the United States and whether the re- 
lationship of master and servant existed 
at the time of the accident. There are 
many federal decisions to the effect that 
if there is competent evidence in the record 
to sustain the decision of the Deputy Com- 
missioner, such decision will not be dis- 
turbed, and such evidence does not have 
to be a fair preponderence. It will be sus- 
tained by the courts even though the courts 
on the same evidence might have arrived at 
a contrary conclusion. However, the Dep- 
uty Commissioner’s decision must be in 
accordance with law as well as based on 
competent facts in the record. 


There is one other decision that is im- 
portant and of interest that I might men- 
tion: The United States Circuit Court of 
Appeals for the Sixth Circuit in the case 
of Taylor vs. McManigal, 89 Federal 2nd 
583, held that fit-out work on a vessel 
was under the Longshoremen’s Act. And 
the same court in the case of Antus vs. 
Interocean Steamship Co., 108 Federal 
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(2nd) 185, held that lay-up work on a ves- 
sel was under the Longshoremen’s Act. 

In the case of Harold Lee Weaver, et 
al, appellant, vs. Pittsburgh Steamship Com- 
pany, appellee, decided February 4, 1946, 
No. 10074, by the same Circuit Court of 
Appeals for the Sixth Circuit, the suit was 
brought under the Fair Labor Standards 
Act and was brought for overtime compen- 
sation under said act; the question turn- 
ed on whether claimant was a member of 
the crew of the vessel and a seaman; if 
he was, he was exempted from coverage 
under the act. It was during fit-out and 
lay-up that the overtime was claimed. Evi- 
dence showed that claimant signed articles 
when he went aboard to fit out and was 
covered under articles until the lay-up was 
completed in the fall. He ate and slept 
on board the boat and performed the du- 
ties of a fireman in the boiler room, sub- 
ject to orders and discipline as a seaman. 
The court held that he was a seaman and 
member of the crew and hence exempted 
from the Fair Labor Standards’ Act. ‘The 
court differentiated the case from the Tay- 
lor vs. McManigal and Antus vs. Inter- 
ocean Steamship Company, supra, holding 
that in both of these cases the men were 
not under articles and not signed up as 
members of the crew and did not live on 
the boat; that part of the crews had been 
discharged. The Supreme Court refused to 
consider the case under a writ of certiorari 
so this decision stands as the law. 


The writer during the last few years 
has quite frequently had occasion to handle 
Longshoremen cases and Defense Bases 
cases, and to present evidence in such cases 
on behalf of clients before Deputy Com- 
missioners. He has always found the ad- 
ministration of the law impartial and fair, 
and although not always agreeing with the 
decisions rendered, feels that they were 
honestly arrived at and made. ’ 


The foregoing paper is not intended to 
be exhaustive or to cover all important 
phases of the law, but only to present the 
writer’s view as to what are some impor- 
tant points to be remembered as they 
have developed in his own experience, and 
at this time I personally wish to thank 
Deputy Commissioner McManigal of the 
Ninth Compensation District who kindly 
made available the above data, records 
and decisions and citations, which were 
helpful in preparing this paper. 
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ARKANSAS 


A committee appointed by the governor 
has for over a year been making a study 
of the Workmen’s Compensation Law, but 
the final draft of its proposed recommen- 
dations is not as yet available. However, 
it is understood that a complete revision 
of the law has been undertaken primarily 
for editorial changes, although several sub- 
stantive changes will be recommended. It 
is proposed to submit the amendments to 
the people by a referendum. 

Some of the recent legislative develop- 
ments in workmen’s compensation are the 
following: 


MISSISSIPPI 


At the 1948 legislative session, a Work- 
men’s Compensation Law was enacted, ef- 
fective January 1, 1949, making Mississippi 
the final state to enact a workmen’s com- 
pensation law. The law is compulsory and 
provides an employer’s direct liability for 
compensation, and to discharge this obli- 
gation requires insurance or proof of fi- 
nancial ability with security. No state fund 
is created. All private employments where 
eight or more are employed are covered 
with the usual exemptions of charitable, 
religious, etc., corporations, domestic serv- 
ants and farmers. Occupational diseases are 
not included. A commission form of ad- 
ministration is provided for with three 
commissioners, one member of which is 
to be an employers’ representative and one 
member to be an employees’ representative. 


Benefits Provided 


(a) Temporary or permanent total dis- 
ability—66 2/3 of average weekly wages 
with maximum of 450 weeks or $8,600, 
whichever is less. 

(b) Partial disability—if permanent, 
66 2/3 of average weekly wages to be paid 
following compensation for temporary 
total disability for periods ranging from 
15 to 200 weeks, as specified in the sched- 
ule. Other cases, 66 2/3 of the difference 
between the average weekly wage prior to 
the injury and the average weekly wage 
thereafter, for not more than 450 weeks. 
For temporary partial disability, 66 2/3 of 
difference between average weekly wages 
before injury and wage-earning capacity 
thereafter for not more than 450 weeks or 
$8600, whichever is less. 

(c) For death—Funeral expenses maxi- 
mum $350. Varying percentages, depend- 
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ing upon class of survivors—total not to ex. 
ceed 66 2/3 of wages and not to exceed 
450 weeks and not more than $8600, 

Maximum of $25 and minimum of $7 
per week applicable to total, partial and 
death benefits. 


Other Provisions 


In case of a minor under 18 years of 
age illegally employed, compensation and 
death benefits are double the amount oth. 
erwise payable and the liability for such 
increased compensation is on the employer 
alone and not on the carrier. 

Waiting period of five days, but if dis. 
ability extends 14 days or more, compen. 
sation allowed from date of disability. Med. 
ical, surgical and hospital service required 
to be furnished by employer, but if em. 
ployer refuses or neglects to provide same, 
employee may do so at employer's expense. 

A second injury fund is created, financed 
by payments of $500 in case of death with. 
out dependents. In case an employee who 
has previously lost, or lost the use of one 
hand, one arm, one foot, one leg or one 
eye becomes permanently and totally in- 
capacitated through loss of use of another 
member or organ, the employer is liable 
for the compensation payment only for 
such second injury and the remainder of 
the compensation that would be due for 
permanent total disability is to be paid out 
of the second injury fund. 

Jurisdiction of the commission is con- 
tinuing and it may at any time prior to 
one year after the date of last payment or 
at any time prior to one year after rejec- 
tion of a claim, review a claim and may 
issue a new order which may terminate, 
continue, reinstate, increase, or decrease 
compensation, or award compensation. Pro- 
vision is made for commutations and lum: 
sum settlements. Insurance companies and 
self-insurers are assessed for the cost of 
administration of the law. 

Where injury is caused by a third party, 
employees’ action against third party does 
not affect the right to recover compens2- 
tion. If suit is brought by employee, notice 
must be given employer or carrier within 
15 days of filing suit. Employer or carrier 
is entitled to reimbursement for compen- 
sation and medical expenses out of pro 
ceeds of recovery. Right of action against 
third party is also given employer or car 
rier. 

Various penalties are provided for such 
as for instituting a suit for compensation 
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without reasonable ground, receiving a fee 
for services rendered to a claimant for com- 
nsation except in an amount determined 
by the Commission, or soliciting such busi- 
ness, failure or refusal of an employer to 
file any report of an injury required of 
him, failure of an employer to secure pay- 
ment of compensation, wilful making of 
any false or misleading statement or repre- 
entation for the purpose of obtaining 
any benefit under the act, and failure of 
any carrier to pay any amount assessed by 
the Commission within certain time limits. 
Claims for legal services are not valid un- 
less approved by the Commission. Commis- 
sion is authorized to promulgate regula- 
tions to provide for the assignment of risks 
unable to obtain insurance. 


RHODE ISLAND 


By House Act 1082, enacted at the 1947 
session, a Special Commission was appoint- 
ed for the purpose of studying the Work- 
men’s Compensation Law and making rec- 
ommendations thereto. The Commission 
held hearings during 1947 and early in 
1948 and submitted its report containing 
many recommended changes. The Com- 
mission’s recommendations were not intro- 
duced in the legislature at the 1948 session 
probably because there was not sufficient 
time to draft them in legislative form be- 
fore the session adjourned late in April. 
The Commission was not continued and 
as it may fairly be assumed their recom- 
mendations may receive consideration at 
some future session of the legislature, refer- 
ence is made to a few of their most ina- 
portant recommendations as follows: 


Administration — A complete transfer 
from the judicial to the administrative type 
of workmen’s compensation system, the law 
to be administered by a three-man commis- 
sion wholly independent from the Depart- 
ment of Labor or any other governmental 
agency. Commissioners to sit individually 
as referees with appeals from their de- 
cisions to the full Commission. Appeals to 
the Supreme Court from orders of the 
Commission on questions of law only, the 
findings of fact by the Commission to be 
conclusive in the absence of fraud. 


Payment of Compensation — Payment 
without award by informal arrangement 
without either party being prejudiced at a 
hearing on the merits if a hearing should 
become necessary. Should there be no con- 
troversy, a formal agreement signed by the 
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parties should be filed with the Commis- 
sion. 

Procedure—The existing law prohibits 
the suspension or reduction of compensa- 
tion even though an employee is able to 
return to work or has actually returned 
to work at a lower wage until such sus- 
pension or reduction is ordered by the 
Department of Labor and also in case of 
appeal by the Superior Court. This results 
in the continued payment of full compen- 
sation to employees who are no longer dis- 
abled and, therefore, in fact not entitled 
to such payment. This situation has been 
aggravated by the fact that until recently 
there was considerable delay in obtaining 
a final decision on a petition to suspend 
payments and by the further fact that even 
though an order reducing or suspending 
payment of compensation is made, pay- 
ment must nevertheless be continued in 
the event an appeal is taken until the Su- 
perior Court decides the appeal. Accord- 
ingly, the Commission recommends that 
permission to reduce or suspend payments 
of total or partial disability compensation 
should be given to the employer or insur- 
ance carrier under adequately supervised 
control by the Commission. It further rec- 
ommends that reviews on petitions should 
be held as promptly as possible and that 
decisions should be rendered usually not 
longer than 48 hours from the conclusion 
of the hearing. 

The appointment by the Commission 
of a panel of five attorneys to serve as 
counsel for indigent claimants under the 
Workmen’s Compensation Law. 

The Insurance Commissioner should be 
given power to assign equitably among all 
insurance carriers writing workmen’s com- 
pensation insurance, those employers cov- 
ered by the act who have been refused 
insurance coverage by two carriers. 

The act should be made compulsory 
rather than elective and applicable to all 
employers having four or more employees. 

Benefits—Occupational diseases should 
be made the subject of further study with 
a possible view to ultimate, full coverage, 
and in the interim that the present sched- 
ule should be amended in several respects. 
Medical and compensation benefits in cases 
of asbestosis and silicosis should be the 
same as those paid for other occupational 
diseases 

Under the existing law, a disabled em- 
ployee sustaining an industrial injury is 
entitled to benefits under both the Work- 
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men’s Compensation Law and the Cash 
Sickness Disability Law, with the proviso 
that the total of the two benefits shall not 
exceed 90% of wages. The industry mem- 
bers of the Commission recommend that 
if the combination of payments from both 
laws are limited to 66 2/3% of wages, they 
could agree to either (a) a maximum week- 
ly benefit of $25 and a rate of 66 2/3% 
of wages, or (b) a maximum weekly benefit 
of $26, a rate of 66 2/3% of wages, a wait- 
ing period of seven days, and a retroactive 
period of 28 days. Labor members of the 
Commission recommend that 66 2/3% of 
— should be used throughout the law 
with a $35 weekly maximum and that the 
allowance of 90% of wages for benefits un- 
der the Workmen’s Compensation and 
Cash Sickness Disability Laws be contin- 
ued. They further recommend that if any 
change should be made as to the 90% 
limitation, the change should come from 
recommendation by the Cash Sickness Com- 
mission. 

Second Injury Fund—The present fund 
fixes no ceiling on the maximum of the 
fund. Accordingly, it is recommended that 
a ceiling of $100,000 be placed on the 
fund and that payments into it be sus- 
pended when such maximum is reached. 
to be resumed when the fund is reduced 
to $50,000. In view of the fact that the 
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fund presently has a surplus of approxi. 
mately $250,000, it is recommended tha 
the excess over $100,000 be used to help 
finance the additional cost of administra 
tion, not to exceed a withdrawal of $50,009 
annually. 


MARYLAND 


At the 1947 session of the legisiature. 
Joint Resolution Chapter 10 was enacted 
authorizing the governor to appoint a spe. 
cial commission to study and revise the 
Workmen’s Compensation Law and to sub. 
mit its report on or before October 1, 1948, 
The Commission has recently been ap 
pointed. 

Respectfully submitted, 
Lee J. Scroccir, Chairman 
THOMAS N. BARTLETT 
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Joun H. ANDERSON, JR. 
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